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PBEFACE TO THE SECOND EDITION. 



A Second Edition of this work being required, I have carefully 
revised it throughout, and continued the history of the Acts of 
Parliament to which it relates, their amendment and continuance 
by the Imperial Legislature, and their adoption by the various 
Local Legislatures, to the present time. I have also made such 
further^ additions to its contents as I conceived would be of 
advantage to the profession and the public. Amongst the latter, 
accurate reports of several important judgments of the learned 
Chief Commissioner, Mr. Stonob, claim the first place. His 
judicial eflforts have received the high commendation of Lord 
KmGSDOWN in the Privy Council,^ and the approbation of the 
legal press on several occasions ; and relating, as they do, to the 
nicest points of law and equity, the record of tbem will doubt- 
less be acceptable to the profession. In the next place, I would 
draw attention to the complete body of Forms which experience 
has enabled me to compile, and which will greatly tend to diminish 
the trouble and expense of practitioners and suitors ; and, in the 
last place, I would advert to the important Official Documents 
which I have inserted at the end of the Appendix.* They 
consist of a circular despatch of the late lamented Sir George 
CoBNEWALL Lewis, dated the 6th of September, 1860, relative 

> Fraser V. Borgesa, 12 Moo. P.O. 314, post p. 253. 
' See post, p. 309. 
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to the adoption of the Acts by the various Colonies ; a memorial 
addressed to the Treasury hj a large number of the most eminent 
Solicitors in London, relative to the removal of the Court from 
its present inconvenient locality (both of which are extracted 
from a Parliamentary paper moved for by Mr. Cave) ; and, 
lastly, a Parliamentary Betum of business from the passing of 
the Amendment Act of 1862 to the 6th of April, 1864, (moved 
for by Mr. John Abel Smith). Since the last-mentioned return 
was made, the colony of Antigua has adopted the Acts, and 
considerable additional business has come and is anticipated from 
this source. The Legislature of Grenada has also, some time 
since, passed a resolution to the same effect, but through circum- 
stances unknown to the public, that resolution has not yet been 
carried into effect. 

I cannot conclude without taking this opportunity of acknow- 
ledging the valuable and kind assistance afforded to me by the 
Chief Commissioner in the preparation and perfecting of this 
work, and in the performance of my official duties on all occa- 
sions. 

K* J* C» 



2, Stoiob BuxLDiNcw, Lincoln's Inn, 
Jcmuaryf 1865. 
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In the Session of 1854 an Act was passed for the purpose of 
applying the principle of the Irish Incumbered Estates Court to 
the West Indian Colonies^ but providing that the measure should 
not come into operation in any Colony until the Legislature of 
such Colony should have addressed the Crown, praying for an 
Order in Council to that effect. The execution of the Act was 
entrusted to a Chief Commissioner and Assistant Conmussioners 
(not exceeding two) in England, and to Local Commissioners in 
the Colonies. In the year 1856, the Legislature of the Island 
of St. Vincent first addressed the Crown in conformity with 
the Act ; and in the month of February, 1857, the Hon. 
Edmund Phbpps and Sir Frederic Rogers were appointed Chief 
Commissioner and Assistant Conmi issioner, and forthwith pro- 
ceeded to prepare the General Rules, Forms and Directions, and 
Tables of Fees, under the provisions of the Act. This necessarily 
caused some delay, especially as it was deemed adrisable to sub- 
mit the General Rules to the Law Officers of the Crown before 
they reoeived the sanction of the Privy Council, but this was 
accorded in the month of August in that year, and business was 
opened by the presentation of a petition for the sale of an estate 
in the Island of St. Vincent. The lamented death of Mr. Phipps 
interposed a further delay, and it was not till the month of 
February, 1858, when the present Chief Commissioner, Mr. 
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Stonor, was appointed to succeed him, that business could be 
actively resumed. Serious obstacles then arose through the 
defective framework of the Act, and it was found absolutely 
necessary to apply to the Legislature : the result of this applica- 
tion was an Amendment Act, which received the Royal Assent in 
August, 1858. The Island of Tobago also addressed the Crown 
early in 1858 ; and it is understood that several other islands 
contemplate the same step at the present time. Under these 
circumstances no apology will be necessary for this publication, 
in which the Principles of the Acts, their respective Provisions, 
and the Procedure of the Court are explained ; whilst in the 
Appendix will be found, in a convenient form, the Acts, General 
Kules, Forms and Directions, together with the Local Acts and 
Tables of Fees in use in the Colonies of St. Vincent and Tobago, 
as also reports of some of the judgments and observations of tht 
present Chief Commissioner, which will be found of great prac- 
tical assistance and advantage to those who may have occasion 
to practise professionally in the Court, and to all who are 
interested in the working of these Acts. 

Iv. J. C* 

2, Stom Buildinobi Lihooln's Inn, 
Jwne, 1859. 
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CHAPTER I. 

INTRODUCTORY. 

The difficulties attending the transfer of landed Titles to 
property, to which the attention of our legislators Mtatea in 
and law reformers is at this moment so strongly ^^Jl'^f 
directed, are of ancient date. They existed in transfer, 
the days of feudalism, when land was the only 
species of property which conferred distinction, 
und being held for the most part by military 
services, could not be alienated by the tenant 
without the consent of the lord. They exist, 
with less reason, in modern times, and have in- 
creased with the increasing wealth and commerce 
of the country, partly from the great demand for 
land, and the number of transactions thereby 
occasioned, and partly from the pride or caprice 
of individuals, who seek by complicated wills and 
settlements to keep the absolute ownership of the 
soil in suspense for the longest possible period. 
Various, however, as have been the causes which 
have tended to fetter and embarrass the transfer 
of land, they may be all referred to the grand 
distinction which has ever been maintained in 
English law between real and personal estate ; 

B 



INTRODUCTOUY. 



Delay and 
expense. 



the former of which is held by title, and the 
latter bj possession. The result of this distinction 
has been that while money, shares, securities, ships, 
merchandise, bullion, and moveable property, of 
whatever value, can be transferred from hand to 
hand by the simplest process, a rood of land cannot 
change proprietors without a delay and expense in 
many cases wholly disproportionate to its intrinsic 
value. 

All persons who have had dealings in land have 
complained of these grievous taxes on landed 
estates ; but professional men alone can fully 
comprehend the causes which render them at 
present inevitable. The owner of an estate may 
contract for the sale of it, and may even agree 
with the purchaser as to the price, but the princi- 
pals can go no further ; the matter passes at once 
into the province of the lawyers, and months, 
perhaps years, may elapse before the tedious nego- 
tiation is completed, and the land and money can 
change hands. The ceremonies prescribed by the 
tion by con- Jaw and custom of conveyancers must be gone 
through, or, if neglected, it will be at the peril of 
the purchaser, who would probably, in such case, 
find himself at a future time unable to dispose of 
the property he had purchased, as well as debarred 
from all legal or equitable relief in the event of its 
loss. The whole history of the estate, and of every 
fraction of it, for sixty years, and oftentimes more, 
must be carefully compiled, and submitted to the 
scrutiny of a practised conveyancer, whose duty it 
is to exercise his ingenuity in proving, if possible, 
that the vendor's title to the land is imperfect. 
Every death or marriage, every settlement, mort- 
gage, or will, is submitted to his examination ; 
and when, as frequently happens, the estate 
comprises recent purchases, the history will branch 
out in different directions, and extend to an 
indefinite length. The examination results in an 
opinion more or less unfavourable to the title, and 
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sundry requisitions, which the vendor is called 
upon to satisfy, or the purchaser may rescind his 
contract. The vendor is required to produce Beqaisuioxii 
evidence of the births, marriages, and deaths of J^^^*^" 
several people, of whom he may never have 
heard, and to explain sundry transactions to which 
he was no party. In default of satisfactory expla- 
nations on such matters, it is not impossible that 
his father, or some predecessor, may be charged 
with having committed actual or constructive 
fraud, or that family arrangements, of which the 
exact circumstances have been lost, may be 
stigmatised as improper or illegal. Doubts will 
frequently ai*ise as to some ancient inclosures ; and 
where the boundaries and descriptions of fields have 
become altered, he will have to account for every 
discrepancy. If any previous owner has been 
involved in a Chancery suit, the vendor may be 
called upon to give an account of all the proceed- 
ings, however voluminous ; and if such suit has 
been compromised, to show that such compromise 
was fair and proper. It matters not whether the 
land has been long in his family, or recently pur- 
chased : he must still account for its history, as it 
was his duty to have obtained all necessary 
information at the time of his purchase. As the 
law now stands, a sixty years' pedigree is an S'J*^^^"' 
inseparable incident to a marketable estate. 

. We will suppose that, after considerable delay 
and expense, the requisitions of the conveyancer are 
satisfactorily answered, the births, deaths, and 
marriages are duly certified, the vendor's prede- 
cessors are acquitted of fraud, all questions as to in- 
closures or boundaries are settled or compromised, and 
the Chancery proceedings are found regular ; in such 
case the transaction may be completed, and the 
vendor gets his money and parts with his land. 
But what is the condition of the purchaser? fhe*par-"*' 
However carefully he may have satisfied himself chaser. 
of the goodness of his title^ and of the absence of 
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any possible claimant or incumbrancer, still the 
property he has acquired can never be set free from 
its antecedents. The sins and infirmities of past 
years cling to it ; and every time he wishes to 
sell an acre or raise money on mortgage, he mu3t 
go into the old story again, enter into all the old 
explanations, prove the births, deaths, and mar- 
riages, account for all the transactions ; in short, 
incur the same expense and trouble as his 
predecessor, with the additional risk on every 
occasion that some hostile conveyancer may suggest 
some latent infirmity in the title which escaped 
notice when he purchased the estate. For as a 
traveller or geologist will rejoice in a discovery 
which has escaped the notice of previous investi- 
gators, so is it the glory of a true conveyancer to 
discover and substantiate a loophole in a title which 
some eminent contemporary has failed to perceive. 

It is well known by conveyancers that perfect 
titles are of rare occurrence ; although, in most 
cases, where both parties are willing to complete 
their bargain, sufficient security can be given to 
enable the purchaser safely to part with his money ; 
and conveyancers would often be content with sub- 
stantial titles, and would overlook or neglect im- 
aginary difficulties, but for the danger of the title 
being rejected on a subsequent occasion. Hence, 
^vlicre land is purchased as a permanent invest- 
ment, with no intention of selling or mortgaging it, 
as in the case of purchases by a railway company, 
a substantial holding title is often accepted, various 
investigations are dispensed with, and the expense 
is considerably diminished. 
_ _ It would appear, therefore, that a great part of 

past ta'anlac- the delay and expense attending the transfer of 
^®°*' landed property arises from the impossibility of 

getting rid of the past, and the necessity of 
explaining every minute circumstance attending 
an estate for a long space of years to a series of 
practitioners, tvery one of whom is bound, if 
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possible, to find some cause of objection. If, 
therefore, a system could be devised bj which a 
title once fairlj examined might receive judicial 
sanction, and be declared good up to a given 
period against all the world, one great source of 
the evil would be removed. It is to efiect this 
object that Incumbered Estates Courts, or, under 
their more recent style. Landed Estates Courts (for 
there is no difierence between them), have been 
devised, and there is little doubt that the esta- 
blishment of such tribunals throughout the 
greater part of the British empire would be 
productive of the greatest benefit to all per- 
sons interested in landed property. But the 
impediments and obstacles in the way of such 
legislation are necessarily very considerable, and 
the interests which would be afiected and threat- 
ened by the relaxation of the present system are 
numerous and powerful, and hitherto it has only 
been where the evil has grown absolutely insup- 
portable that it has been found possible to apply 
the remedy. 

In Ireland the improvidence of the landed pro- 
prietors, coupled with their reluctance to part with 
their territorial rights, however shadowy they might 
have become, had led to a state of afiairs alike 
anomalous in itself and injurious to the community. 
In many instances, the mortgages, judgments, and 
other charges on estates far exceeded their value ; 
and the owner, though nominally a large landed 
proprietor, was in resdity a mere agent or collector 
for others. The number and variety of the incum- 
brances were so overwhelnung and complicated, 
that a sale was often impossible. The owner, 
having no beneficial interest, had no inducement to 
give up the traditional importance of ownership, 
even though severed from all substantial profit; 
the incumbrancers, on the other hand, could only 
act through the medium of the Court of ("hancery, 
where the number of parties and complexity of 
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interests were ia most cases a bar to effective relief. 
The result was that an undue proportion of the soil 
of the island came to be managed by receivers, 
whose duty it was, after providing for the bare 
expenses of management, to keep down the interest 
of the incumbrances, the capital of which became 
practically irredeemable, and only to be realised by 
transfer of the security. 

It will be readily understood that such a state of 
affairs was ruinous tp the welfare of the country. 
A fertile soil, requiring only the application of 
capital to make it productive, lay undeveloped, 
because no person had sufficient interest in it to 
undertake the risk. The mortgagee, who received 
the rents and was the substantial owner, had no 
interest in increasing the productiveness of the land 
out of which he could never derive more than a 
fixed sum for principal and interest. On the other 
hand, the nominal proprietor could not be expected 
to risk his capital, and devote his energies to 
increase the productiveness of a property, of which 
the profits were to be enjoyed by others. And yet, 
though energy and capital were at hand to terminate 
the divided ownership, and double the productive- 
ness of the soil, the state of the law, as described 
above, was an insuperable obstacle to their applica- 
tion or introduction. 

The evil having passed endurance, the inter- 
ference of the Legislature was earnestly invoked ; 
and after much opposition, and more than one 
abortive attempt, the Irish Incumbered Estates Act 
was passed. The practical effect of this measure 
was to enable an incumbered estate to be summarily 
sold by judicial decree, on the application of the 
owner or any incumbrancer, providing for the due 
application of the purchase money among the parties 
entitled through the medium of a competent tri- 
bunal, and relieving the purchaser from any trouble 
or risk, by giving him a Parliamentary title free 
from incumbrances. 
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Three learned and able Commissioners were ap- 
pointed to the difficult task of carrying into effect 
this measure ; and their exertions in its performance 
were crowned with complete success. 
XThe Act came into operation in October, 1849; Results of 

» ■' tnc Act 

and by returns made in July, 1853, it appeared 
that in the short space of three years and a-half 
1,700,000 acres, yielding a rental of £730,000 
a-yeai*, had changed hands under its provisions. 
So popular was the procedure of the new court, 
that the Commissioners were overwhelmed by the 
rush of business. In spite of the immense quantity 
of land thrown upon the market, the average value 
steadily rose, and, in many cases, the owners them- 
selves petitioned for a sale of their property, with a 
view to apply the surplus of the purchase money in 
re-purchasing a portion of it free from incumbrances. 
In all, 2,800 petitions had been presented, and 
3,500 conveyances executed by the Commissioners. 
In September, 1858, the number of petitions had 
reached 4,400, and the number of conveyances 
amounted to 8,300. Nor were the results of the 
sales less striking. At the last-mentioned period, 
£23,000,000 had been received on account of the 
purchase moneys of estates^ of which £3,000,000 
were furnished by English and foreign purchasers, 
and the remainder by Irish capitalists. The total capital in- 
number of purchasers amounted to 8,600. Thus, ^^a, 
under the influence of the Incumbered Estates Act, 
upwards of three millions of capital was, in nine 
years, introduced into Ireland; and, what is even 
more striking, £20,000,000 of Irish capital was, 
in the same period, invested in the purchase of land 
—circumstances which would naturally tend to a 
further expenditure in works and improvements, and 
a great increase in the wealth and importance of the 
landed proprietors. 

In short, the success of the measure was such 
that its advantages were admitted even by those who 
had originally opposed its introduction, and the 
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system which had in the first instance been esta- 
blished for a limited period, and was applicable onljr 
to incumbered estates, was, bj the Irish Landed 
Estates Act of 1858, rendered permanent, and made 
applicable to all estates, whether incumbered or 
not; and the principle of judicial sale having been 
found by experience to give satisfaction, has since- 
that time become an established element in the 
transfer of land in Ireland. 

Attempts have been made from time to time to intro- 
duce the same, or a similar system in England, but with- 
out success. In 1859, two bills were introduced by Sir 
Hugh Cairns, then Solicitor-General, one similar in 
principle to the Irish Act, but not containing compul- 
sory powers for the sale of incumbered estates, and the 
other providing for the registration of the future titles 
of the estates to which an indefeasible title had been 
given under the provisions of the first bill. The prin- 
ciple of both bills met with general approval, but their 
consideration was postponed, and ultimately abosK 
doned, in consequence of the dissolution of Parliament 
and change of government which followed. The 
subject was again brought forward in the year 
1862, and discussed at great length in both Houses 
of Parliament, the result being the adoption of the 
Land Registry Act of the present Lord Chancellor 
(Lord Westbury), a measure based on principles 
similar to those of the Irish Act, but with a wider 
scope, and depending for its success on the working 
of a novel and hitherto untried machinery. It is 
premature to speculate on the probable operation of 
the above Act, but there appears no doubt that so 
far as it carries out the principle of the Irish In- 
cumbered Estates Act, its efiects will be found 
beneficial. 

We now come to the consideration of the West 
Indian Incumbered Estates Acts — the subject of 
this volume. The condition of the important and 
extensive colonies to which they relate has long 
been a subject of grave anxiety to British states- 
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men, and of deep interest to all. The calamities 
which, during the last twenty years, have befallen 
West Indian proprietors, are well known to be due 
to causes which no hnman wisdom could have fore- 
seen or prevented; nor has any scheme been devised 
from which a complete restoration to their former 
prosperity could be expected. But as the condition 
of the estates in some of the islands resembles in 
many respects the ancient condition of Irish estates, 
it was not unreasonably hoped that the remedy, 
which, as we have seen, was so successfully applied in 
Ireland, might operate beneficially in the West Indies. 

The decline of the West Indian Islands, and the 
ruin of the West Indian proprietors, dated from the 
abolition of slavery. It is obvious that even an 
English estate would be injuriously affected by any 
sudden change in the relationship of master and 
servant, or any circumstance which might render 
the supply of labour uncertain or scanty. But 
there is a wide difference between a plantation in 
the West Indies and an agricultural estate in 
England or Ireland, where the labour and risk are 
undertaken by tenants, and the owner has only to 
collect his rents, and, after setting apart a certain 
average proportion for management and ordinary 
or periodical expenses, may look on the residue as a 
constant annual income. The proprietor of a West 
Indian plantation resembled rather the owner of a 
business or trading concern, which, if properly 
managed and worked, might produce a large revenue, 
but which required a liberal investmentof capital, and 
great skill and management to produce anything at all. 

Previously to the abolition of slavery, the West 
Indian Islands had been brought to a marvellous 
state of development and cultivation. The produc- 
tiveness of the soil seemed capable of indefinite exten- 
sion, the commercial relationship with England 
furnished an unlimited market for any amount of 
produce that the land would yield, while the system of 
compulsory labour supplied the necessary machinery 
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for extracting andmaDafactnring such prodacc. The 
annual revenue of an estate depended in effect on the 
ptcaali employed in cultivating it; such capital was, 
however, essential to the success of the undertaking. 
The purchaser of an estate had to invest not only 
the sum he paid for the fee-simple of the land, but 
also a large additional amount of capital for the 
machinery, plant, and supplies, by which alone the 
crops could be realised. He had, of course, to 
procure competent skill to superintend the works, 
and, above all, a constant supply of well-directed 
and disciplined labour. Under a system of com- 
pulsory labour, it was not difficult to fulfil these 
conditions; and the profits realised were so enormous 
that a vast amount of capital became engaged in 
the cultivation of these islands. The great European 
war contributed in no small degree to expand the 
West Indian commerce, and in many cases estates 
of a few hundred acres produced annual returns of 
many thousands of pounds. It naturally followed 
that large fortunes were amassed, and a West 
Indian estate came to be looked upon as a mine 
of wealth, out of which a moderate outlay of capital 
would infallibly extract a princely revenue. A 
system of consigneeship grew up, under which 
London or Liverpool merchants undertook the entire 
charge of receiving and realising the consignments, 
and of fnrnishing from time to time the supplies 
necessary for cultivation; thus relievii^g the owner 
from the necessity of personally attending to his 
property, and, by commissions and loans at compound 
interest, ensuring large profits for themselves. 

It not unfrequcntly happened that the owner of 
an estate was unable to furnish the necessary 
capital for working it, and therefore either entered 
into partnership with some person who had the 
requisite means, or raised the amount required by 
mortgages, the interest of which, and sometimes 
the capital, was easily defrayed out of the increased 
profits. Family charges, such as joiutures, lega- 
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ciesj and children's portions, were also liberally 
charged on such estates, especially when the 
owner resided in England, the large annual profits 
apparently justifying the settlor or testator in 
relying on such debts being easily discharged. 
Consignees also, in the ordinary course of manage- Loans, 
ment, were willing to take up money at 3 or 4 per 
cent, in England, and realise compound interest at 
6 per cent, on West Indian estates, when a bad 
harvest or the requirements of the proprietor 
rendered a loan acceptable. Thus it happened that 
many West . Indian estates became saddled with 
incumbrances, which, though heavy when compared 
with the acreage of the estates, yet, when set off 
against their prodigious returns, were borne 
without inconvenience, and, if required, easily 
shaken off. 

But suddenly the blow fell, which, though Aboutionof 
various attempts were made to palliate or disguise *^^®'^- 
its effects, was destined to ruin the majority of 
West Indian proprietors. By the celebrated Act 
of the Imperial Legislature, passed in 1833, com- 
pulsoiy labour was summarily abolished, and in lieu 
thereof a money compensation was given to the 
holders of slaves. But no money compensation 
could ever restore the previous state of aflfairs, or 
enable the owner to realise the profits which, in the 
palmy days of slavery, he had looked upon as his 
undisputed inheritance^ What has followed has 
possibly been a return to a more natural order of the*a)ionie«. 
things, and, socially considered, the change may be 
a beneficial one ; but to those who had grown up 
with, and become dependent on, the ancient system, 
it was absolute ruin. An estate which had produced 
a magnificent revenue under a system of compulsory 
labour, had still a certain value, and might be made 
to yield a reasonable profit in proportion to its 
extent ; but the owner of a few hundred acres was 
no longer a wealthy proprietor. The whole position 
of his family and fortune was changed ; and where. 
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as was often the case, mortgages, jointures, or 
charges had been created on a scale corresponding 
with the ancient profits of the estate, the interest of 
the owner vanished. An estate which yielded 
£10,000 a year might, without difficulty, pay a 
jointure of £1,000 a year, and the interest of 
£20,000 or £30,000 to younger children or 
mortgagees, leaving a handsome surplus for the 
owner ; but when the annual profits were reduced to 
£1,000 or £2,000, the owner had no longer any 
interest in cultivating it. He became, in effect, a 
mere trustee or agent for others, and not un- 
frequently for the junior members of his own 
family, and having no substantial interest himself, 
left the management of the estate in the hands of 
those who had, or thought they had, such interest. 
This led, of necessity, to family arrangements, 
which naturally developed themselves into family 
quarrels and Chancery suits. Large estates came 
under the management of the Court of Chancery, 
receivers were appointed, and the costs of litigation 
swallowed up what little surplus could be extracted, 
jmpod!- The same impediments to a sale existed here as in 

menu to a Ireland. The owner was indifferent, and would 

sale. _ , . .11 

take no steps, and incur no risks about a property 
which, to him at least, was unproductive, while the 
charges were so numerous, and the accounts so 
complicated, that an incumbrancer who endeavoured 
to realise his security was soon compelled to 
abandon the task as hopeless. A certain amount 
of cultivation might take place ; the consignees, 
receivers, managers, and agents still made their 
profits, but little else was realised. To such a 
pitch had matters arrived, that in the year 1852, 
on the affairs of the lunatic tenant for life of a 
West Indian estate being brought under the 
consideration of the Lord Chancellor, Lord St. 
Leonards deliberately pronounced an opinion that, 
as the expenditure on the estate had for some years 
exceeded tlic income, and the continuance of tl e 
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working only tended to accmnnlate debt, it would 
be for the benefit of the lunatic's estate that the 
cultivation of the West Indian estate should be 
abandoned.^ 

It will thus be seen that landed property in the 
West Indies, though differing in many respects 
from that in Ireland, had been reduced, partly by 
causes peculiar to itself, and partly by the same 
causes which prevailed in Ireland, to an equally 
deplorable condition, alike ruinous to the owners and 
unjust to the incumbrancers; and as in Ireland, 
when the cry became too great to be neglected, the 
Imperial Legislature interposed a forcible but bene- 
ficial remedy, so, under the urgent pressure of West 
Indian sufferers, it was endeavoured to introduce 
a similar remedy into that part of the Empire, 
so far as the constitutional relations ' between 
the colonies and the mother country permitted, west Indian 
In 1854 an Act was passed providing for the Estates Act, 
creation of an Incumbered Estates Court in ^®**' 
each of the West Indian Islands, with a Central 
Commission in London, but containing the proviso 
that the Act should not come into operation in any 
colony until the Queen should, by an Order in Council, 
direct it to come into operation in such colony, and 
that such Order in Council should not be made 
until the Legislature of such colony had agreed to 
adopt the Act, and had addressed the Crown in that 
behalf. This last proviso, which was conceived out 
of a constitutional regard for the independence of the 
colonial Legislatures, and the provisions contained in 
the Act for the appointment of a Local Commissioner 
and other officers, to be remunerated out of colonial 
funds, were the causes of great delay in the introduction 
of the measure. A movement was first made by the 
Island of St. Vincent, the Government of which had S'- vmcent. 
been one of the earliest to draw the attention of the 
Home Government to the evils occasioned by the 
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great number of incumbered estates, and the conse- 
quent non -residence of their proprietors. In a des- 
patch from the Lieutenant-Governor of this island, 
dated the 26 th day of June, 1854, it is stated as one 
cause of the great depression then existing in the 
colony, that there were eighty-seven estates in the 
island which produced sugar; that of these sixty- 
four were superintended by attorneys, in consequence 
of the absence of their proprietors; that forty-two 
of these estates were under the management of six 
attorneys, and that one attorney actually managed 
fifteen estates. It is not to be wondered, therefore, 
that the inhabitants of this colony were willing to 
adopt a system which afforded at least a reasonable 
prospect of new proprietors and fresh capital being 
introduced into the island. 

The difficulty as to providing adequate remunera- 
tion for the local officers, without unduly burdening 
the colonial funds, was met by a colonial Act, by 
which it was provided that the officers of the Su- 
premo Court should be charged with the local 
administration of the measure, and remunerated by 
fees and commissions, varying in proportion with the 
value of the property to be dealt with under the Act. 

In July, 1856, the Legislature of St. Vjncent 
addressed the Crown in conformity with the Act, 
and on the 2nd of February, 1 85 7, an Order in Council 
was issued, calling the Act into operation in that 
colony. Similar orders have been subsequently 
made, calling the Act into operation in the colonies 
of Tobago, the Virgin Islands, St. Christopher, 
Jamaica, and Antigua ; and it is understood that 
the Acts will shortly be adopted by several other 
of the West Indian colonies. 

The Act of 1854 was found to be in some re- 
spects ambiguous and defective, and supplementary 
Acts have in consequence been passed, for the pur- 
pose of remedying such defects as experience 
proved to exist. By the Expiring Laws Con- 
tinuance Act, 1864, the above Acts, which would have 
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expired at the end of the Session of 1864, were, 
with other Acts, prolonged, and a similar pro- 
longation may be expected in the next session. 
It would perhaps have been more consistent with 
the nature and objects of the Acts if they had been 
prolonged at once for a definite term of three 
or five years, instead of from year to year, as 
the uncertainty incident to an annual tenure must, 
in some degree, impair the beneficial effect of the Acts. 
It is obvious that to allow the Acts to expire 
would be a breach of faith to the West Indian 
colonies which have adopted them, and especially to 
those colonies whose adoption of them has been of 
too recent date to enable them to have derived much 
benefit from them, and the more so as such adoption 
took place in consequence of the urgent recommenda- 
tions of the Imperial Government, conveyed in a 
circular despatch of Su* George Cornewall Lewis, 
dated so recently as the 6th of September, 1860. 

The above circular despatch was, with other circular dc- 
papers connected with the Court, laid before Parlia- ^^* 
ment in the Session of 1864, and is printed in the 
Appendix, together with a memorial, signed by a 
number of eminent solicitors practising in the Court, 
applying to the Government for a removal of the 
offices of the Court from Westminster to Lincoln's 
Inn, — a change which has been urgently demanded. 

A return of business transacted by the Court, 
which was laid before Parliament in the same 
Session, will also be found in the Appendix. 

It now only remains to give a brief sketch of the 
provisions of the several Acts, and of the mode of 
proceeding under them, which will be treated of in 
the following chapters. 
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CHAPTER II. 

TBE WEST INDIAN INCUMBERED ESTATES ACTS, 
1854—1868—1862—1864. 

It is proposed in this chapter to consider in detail 
the principal sections of these Acts, especially saeh 
of the former as have been repealed or modified hy 
the latter. For this purpose it will be convenient to 
distingnish the Acts by the designation of the Prin- 
cipal Act, the Act of 1858, the Act of 1862, and 
the Act of 1864 respectively. 
3^^c^ The Principal Act received the royal assent in 

enccfh)m ' August, 1854 ; and it is to be observed, that 
the Irish Act. although its objccts were essentially similar to those 
of the Irish Act of 1849, yet neither the framework 
nor the wording of the earlier statute were followed 
by the Legislature in that now under our considera- 
tion. The points of difference between the two Acts 
will be considered in detail, as the sections are suc- 
cessively commented upon ; but the variations are 
now of less consequence, as by the Act of 1858 
most of them have been removed, and the measure 
has been brought as nearly as possible into con- 
formity with the Irish Act. 

The first provision of the Principal Act which 
calls for remark is the interpretation section, now 
Sec. 3. repealed. This section differed materially from the 

corresponding section in the Irish Act, especially in 
"Land." the definition of the word "land." In the 
Irish Act, Irish Act, " land " is defined to extend to manors. 
Sec. 54. advowsons, rectories, messuages, lands, tene- 

ments, rents and hereditaments of any tenure, 
whether subject to any fee-farm or other perpetual 
rent, with or without condition of re-entry for se- 
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curing the same, or otherwise, and whether cor- 
poreal or incorporeal, and any undivided share 
thereof ; and the word " estate " is defined to extend ♦• Estate." 
to an estate in equity as well as at law, and to an 
equity of redemption, and to the benefit of any cove- 
nant or contract for or right to renewal. 

Here we have a clear definition of the word* 
" land " and " estate," corresponding with their 
technical sense. But by the third section of the 
Principal Act (now repealed), " land " was defined 
to extend to sugar and other plantations, messuages, 
tenements, and hereditaments, corporeal and incor- 
poreal, of every tenure and description, "and to 
include and denote that estate or interest in any 
hereditaments which any person applying for a sale 
is possessed of, is entitled to, or has any mortgage, 
charge, or incumbrance upon." Thus, " land " was 
defined to be not the actual tenement or heredita- 
ment which is the subject of property, but the estate 
or interest which a given person may have therein ; 
a confusion of terms, which, as we shall subsequently 
see, rendered the measure wholly nugatory for the 
purposes for which it was intended. 

The definition of the word "owner" was also "owner" : 
defective, as though it included a tenant for life, or 
pur auter vie, it is doubtful whether it would have 
included the owner of an estate for years determi- 
nable on the life of the owner, or of an estate for the 
lives of the owner and others. In consequence of 
these defects the entire section was repealed, and gee. 4. ' 
fresh definitions substituted, in which the wording of 
the Irish Act has been to a great extent followed. 

The object of the Act being to effect a judicial constitution 
sale of estates, the first important provisions of the court. 
which come under our consideration are those 
which create the requisite machinery for that pur- 
pose. 

The Commissioners of the Treasury are to appoint principal Act 
any number of persons, not exceeding three, to be sec. 4. 
the Commissioners under the Act during her 



18 WEST INDIAN INCUMBERED ESTATES ACTS. 

Majesty's pleasure. Such persons are to be styled 
the Commissioners for Sale of Incumbered Estates 
in the West Indies. Of the above Commissioners, 

Sec. 5. one is to be styled the Chief Commissioner, and the 

other or others the Assistant Commissioner or Com- 
missioners. The Chief Commissioner must be a 

Sec. 6. barrister of ten years' standing, and must reside 

in England. The Assistant Commissioners are not 
subject to any qualification, and may be employed 
from time to time in the execution of the Act as the 
Chief Commissioner may direct. For the purpose 

Sec. 7. of aiding in the execution of the Act, the Govern- 

ment of any colony may appoint one or more 
fit persons resident in the colony to hold the office of 
Local Commissioner. 

It would appear from these provisions, that the 
appointment of a Local Commissioner is not compul- 
sory, but permissive ; and that an Assistant 
Commissioner may, by the direction of the Chief 
Commissioner, proceed to any colony for the pur- 
pose of carrying the Act into execution. These 
provisions were, doubtless, framed to meet the case 
of the smaller colonies, where a permanent Court 
might not be required, and the occasional presence 
of an Assistant Commissioner might suffice ; for the 
nature of the business to be performed by the Court 
is such that the proceedings can, in most cases, be 
conducted in London, or elsewhere at a distance, in 
the same manner and with the same facility as an 
ordinary sale or mortgage, which is seldom con- 
ducted in the county where the property sold or 
mortgaged is situate. 

Sec. 9. The Commissioners of the Treasury are to ap- 

point a Chief Secretary, and such other officers as 
may be deemed necessary. The salaries of the 

Sees. 12, 14. Commissioners, Secretary, and other officers, as 
well as all expenses incurred in England, are to be 
paid out of moneys to be provided by Parliament ; 
while the remuneration of the colonial officers, and 
the expenses incurred in any colony, are to be 
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provided by the Colonial Legislature. The 
Commissioners may ^n a scale of fees to be paid Principal Act, 
in respect of proceedings under the Acts ; but all Actofisc?, 
fees to be paid in a colony are subject to dis- ^^'^^' 
allowance or alteration by the Legislature of such 
colony. It will be observed, on reference to these 
sections, that there is an ambignity as to the 
appointment of the assistant secretaries, clerks, and 
other officers in England, the appointment being sees. 9, 12. 
vested in the Commissioners of the Treasuiy, 
while the provisions for their remuneration are 
made dependent on their being appointed by the 
Chief Commissioner. 

It will also be observed that there is no express 
provision for the appointment of a Secretary or 
other officer in the colonies. To obviate this 
difficulty, as well as to secure the economical 
working of the Act, the Legislatures of the several 
colonies which have adopted the Acts have 
respectively made provision for the appointment 
of a secretary and provost-marshal, and have 
also provided that the Local Commissioners and 
other colonial officers shall be remunerated by 
fees under the 13th section. Tables of fees have 
been accordingly prepared, by which, in addition 
to certain fixed payments, the Local Commissioners 
and other officers are entitled to receive a small 
percentage on the amount realised by the sale 
of each estate. These provisions meet the 
objection which was felt to the introduction of the 
Act, that it would cause expense to the colony ; 
while the principle of defraying the expenses of 
the Act out of the purchase moneys of land sold 
under its provisions, and the price of which is 
enhanced by the saving of expense to the 
purchaser, is obviously a fair one, and has since 
been incorporated in the Irish Landed Estates Act 
of 1858. 

Some doubt was at first entertained whether the 
13th section of the present Act authorised the 
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Commissioners in England to deduct a commission 
or percentage from the purchase moneys of estates 
sold by them in England. This doubt was removed 
by the 5th section of the Act of 1862, and a 
table of fees and commissions to be taken in 
respect of proceedings in England has already 
been prepared, and is now in force. Considerable 
sums have been already received in respect of such 
fees and commissions, which have gone some way in 
defraying the expense of the Court. 

The Commissioners are to cause to be made such 
seal as they may require, and such seal is to be 
received in evidence without further proof ; but no 
directions are given as to the use of a seal by the 
Local Commissioners. It is, however, apprehended 
that, under the 18th section of the Principal Act, 
and the 53rd General Rule, the Local Commissioners 
would be authorised to use a seal. Such seal would 
probably not be receivable in evidence under the 
latter part of this section; but, as a judicial pro- 
ceeding in a Colonial Court, would be within the 
provisions of the statute 15 & 16 Vic. c. 86, s. 7. 

The machinery for carrying the Act into effect 
being duly provided, it is necessary for us to con- 
sider when and in what manner it is to come into 
operation. The provisions in this behalf are pecu- 
liar, and, as has been before remarked, were in the 
first instance the cause of considerable delay. They 
are contained in the 2nd and 69th sections, the 
effect of which is to render it optional for each 
colony to adopt the Act or not. It is provided that 
the Act shall not have the force of law in any 
colony until her Majesty has, by Order in Council, 
directed it to come into operation in such colony; 
and that no such order shall be made in respect of 
any colony until the Legislature of such colony shall 
have presented an address to her Majesty praying 
for such order, and shall* also have made adequate 
provision for the local expenses. 
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Before, therefore, the Act has the force of law in 
any colony, it is necessary 

Istly. That the Colonial Legislature"* should pass 
an Act making provision for the local 
expenses: 

2ndly. That the Colonial Legislature should pre- 
sent an address to her Majesty praying 
her Majesty to issue an Order in Council. 

3rdly. That an Order in Council should be issued. 

It is proper that at the same time the local locai court. 
Court should be constituted by the appointment of 
a Local Commissioner and Secretary, as the existence 
of a local Court enables proceedings to be com- 
menced and conducted in the colony, and gives 
many facilities for applying the Act with economy 
and expedition. 

In the colonies which have adopted the Acts this sec. 20. 
has been done without causing any expense to the 
colony or increasing the judicial staff, as the expenses 
of the local Court are, in each case, covered by the 
fees and commissions above mentioned, and one or 
more of the existing judges have been appointed to 
the office of Local Commissioner. 

The Commissioners are required to frame a code 
of General Rules for regulating the course of pro- 
cedure, and the due execution of the Acts, and 
are invested with ample discretionary powers for 
that purpose. These rules are required to be laid see. 21. 
before her Majesty in Council, and are subject to 
disallowance, but, until disallowed, have the same 
force as if they had been enacted by Parliament, and 
take effect from the date of their promulgation. 

The Commissioners are also required to frame see. 19. 
and publish Forms and Directions for facilitating 
proceedings. These differ from the General Rules, 
in being not required to be laid before her Majesty 
in Council, and are meant to embrace such points 
of practice as may from time to time require modifi- 
cation. The General Rules can only be made or 
altered by the Commissioners in England; but it is 
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o^B^M. competent for the Local Commissioner in each 
colony to frame and circulate forms and directions 
for facilitating proceedings in the local Ck)nrt. 

Sec. 6G. Besides the power of framing General Rules, the 

Commissioners are further empowered to reconcile 
any conflict between the laws of England and the 
laws of any colony which may interfere with the 
due operation of the Acts, by substituting for the 
provisions of the Acts other like prorisions, accom- 
modated to the laws and customs of such colony; 
snch substitutions or provisions must, however, be 
duly approved by the Legislature of the colony, and 
confirmed by her Majesty in Council before they have 
the force of law. The object of this provision is to 
save the necessity of an application to the Imperial 
Parliament in the event of such conflict as aforesaid. 

Lawsoftbe In the majority of the West Indian Islands the 

coSniesf^'*" general law of England prevails, subject to such 
modifications as may have been introduced by the 
Colonial Legislatures ; but as all colonial Bills must 
receive the confirmation of her Majesty in Council^ 
and such confirmation would not be given to any 
provisions which might be repugnant to the laws 
of England, the laws of such islands may be re- 
garded as generally in consonance with the laws of 
England, and there is no probability of a conflict 
between them. These remarks are applicable to 
the following colonies : — Jamaica, which was cap- 
tured from the Spaniards in 1655 ; Barbadoes, 
the Bahamas, Antigua, Montserrat, Nevis, and the 
Virgin Islands, which were colonised by the English 
between 1624 and 1666 ; St. Christopher, which 
was ceded to the English at the Peace of Utrecht 
in 1713; Grenada, St. Vincent, Dominica, and 
Tobago, which were ceded to the English at the 
Peace of Paris in 1763.» 



1 " The common law of England is the common law of St. Vincent, 
and thus tlic rules which regulate our Equity Courts regulate also the 
Court of Equity In that island." Per Lord Wynford. Buyers v. Wlilt- 
flekl. l.Knapp|146. 
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On the other hand, the islands of Trinidad and 
St. Lucia, and the colony of British Guiana, being 
recent conquests, are not subject to the common law 
of England, but to the laws of the countries from 
which they were conquered. Trinidad was colon- 
ised by the Spaniards in 1498, and surrendered to 
the English in 1797. The law which prevails is 
the law of Spain as it existed in the colony previous 
to the surrender. St. Lucia was originally colon- 
ised by the English in 1639, but was in 1650 
taken possession of by the French, who retained it, 
with the exception of a few short intervals, until 
1803, when it was surrendered to the English. 
The laws which govern this island are those of the 
French monarchy, which were in force before the 
surrender. British Guiana was originally a Dutch 
colony, but capitulated to the English in 1803, 
since which time it has been a British possession. 
The colony is governed by the Dutch laws, which 
were in force previously to its coming into the pos- 
session of the English. The laws of all these three 
last mentioned colonies are subject to modifications 
made since they became British possessions. We 
have, therefore, in these three colonies three differ- 
ent systems of jurisprudence, one of which has been 
abrogated in the country from whence it was de- 
rived, and all of which have been subject to modifi- 
cations during the last half century. Some difficulty 
may, therefore, be experienced in ascertaining the 
laws of these colonies with respect to the sales of 
land and priorities of incumbrancers ; and it is with 
the view of meeting these difficulties that the above- 
mentioned provisions have been introduced into the 
Act. But as the Acts have not yet been put in 
force within any one of these three colonies, the 
difficulties anticipated have not hitherto arisen. 

It is now necessary to consider the functions of Functions 
the Commissioners, their powers and duties, and the missioucn. 
mode in which such powers and duties are to be 
exercised. It was provided by the Principal Act sec. n. 
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that the Commissioners should constitute a Court of 
Record, having for the purposes of the Act juris- 
diction throughout England and any colony in which 
the Act should be in operation ; and that in all 
Sec. 25. cases under their jurisdiction they should, for the 

pui*pose of enforcing their orders, have in England 
the powers of the Court of Chancery, and in any 
colony within their jurisdiction the power of the 
Supreme Court of Judicature of such colony. These 
sections have been repealed, and other provisions 
have been substituted by the 6th and 7th Sections 
of the Act of 1858, in which the provisions of the 
Irish Act have been followed. 
Powers of the On comparing the corresponding sections, it will 
(^mmiiaton- ^ gg^^ ^i^^^ ^Iiq powers of the Commissioners are 

much extended, though not more so than is neces- 
sary for carrying the measure into effective oper- 
ation. Under the Principal Act it was doubtful 
how far the Commissioners had power (except in- 
directly) to decide questions of title and priorities, 
or to enforce, rescind, or vary contracts ; and it 
would seem that their jurisdiction as to these mat- 
ters was only in reniy and did not bind the parties, 
except as to the estate sold. Under the Prin« 
cipal Act, also, the powers of the Commissioners 
for enforcing orders — such as the payment of 
money, or the production of documents ^- were 
confined to England and to colonies under 
their jurisdiction ; so that any person might, by 
removal to Ireland, or any colony not under the 
jurisdiction of the Commissioners, set at nought 
their authority, and, by suppressing or destroying 
evidence, prevent or impede the due administration 
Boc. 6, 7. of justice. The substituted sections meet these 
deficiencies, and provide for an authoritative adjudi- 
cation of all questions of title, and for the due en- 
forcement of contracts, with authority at least 
co-extensive and co-ordinate with that of a Court 
of Equity; while for enforcing their orders the 
Commissioners have not only the general authority 
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of the Court of Chancery, but also that of the ^.f/'*®' 
Supreme Court of Judicature in every part of the 
British empire. These provisions enable the Com- 
missioners to act not only in rem, but also in per- 
sonam, and although the powers entrusted to them 
are more extensive than are possessed by any other 
Court, yet the purposes for which such powers are 
given, and which are defined in the 7th section of 
the Act of 1858, and the nature of the duties im- 
posed on the Commissioners, are such that no less 
extensive authority would have sufficed. 

It is essential for the due administration of the 
Acts that the Commissioners should have power to 
enforce the payment of money, and the production 
of deeds and documents, and the existence of this 
power will generally prevent the necessity for its 
exercise. Very few cases have occurred in the 
Irish Court in which the orders of the Commis- 
sioners have been disobeyed, and these arose for the 
most part from misapprehension of the law. In the 
event of disobedience, the Commissioners may issue 
writs of attachment or sequestration against the o.^.is-n. 
offending parties, or make use of such other process 
as may lawfully issue from the Court of Chancery 
or Supreme Court, as the case may be; and the 
Commissioners may either carry into effect their 
powers, rights, and privileges by officers appointed 
hj themselves, or may request the Court of 
Chancery, or Supreme Court, or any officer thereof, 
to enforce any order made by them ; and on such 
request it is incumbent on the Court or officer to 
enforce such order. 

For the purpose of deciding questions of fact, the ^ncipaiAct, 
Commissioners are authorised to require the attend- 
ance of witnesses and the production of documents, 
and to take evidence orally or by affidavit ; and, if 
they think fit, they may send cases to be tried in 
England by a jury, or in any colony, according to 
the law of such colony. The Commissioners are also 
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authorised to send questions of law for the opinion 
of a Court of Law or Equity. 

Sec. 82. The Commissioners are not subject to be re- 

strained or interfered with in the execution of their 
powers by the authority of any Court of Law or 
Equity ; nor can any person be restrained from pro- 
ceeding in their Court. Their authority is therefore 
absolute as to all matters within their jurisdiction. 

Sec. 65. subject to an appeal to her Majesty in Council, but 

such an appeal can only be had with the sanction of 
the Commissioners. 

It will be seen by all these provisions that great 
confidence is reposed in the ability and integrity of 
the Commissioners, and that with a view to save 
expense, and prevent unnecessary litigation, many 
of the usual safeguards have been removed. Th<* 
nature of the business to be transacted by the Com- 
missioners will, however, require it to be, for the 
most part, conducted by professional men, whose 
presence will eflfectually guard against any possible 
neglect or abuse of authority. 

Sec. 18. ^11 acts which the Commissioners are empowered 

to do may be done or executed in England by 
the Chief Commissioner ; and, with certain excep- 
tions, all such acts may be done or executed in any 
colony by the Local or Assistant Commissioner. 

Transfer of The Chief Commissioner may at any time direct 

secTn?"^*' the proceedings in any matter to be transferred from 
England to any colony, or from any colony to Eng- 
land. The locality where the proceedings may best 
be conducted will depend on many circumstances. 
The investigation of title and settlement of the sche- 
dule of incumbrances may be most conveniently held 
where the majority of the incumbrancers reside ; 
while the choice of the place of sale will depend on 
the probability of realising the highest price. It 
was niought that large estates would find a better 
market in London, and that smaller properties 
would fetch a larger price in the colonies, but 
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it has been hitherto found in practice more advan- 
tageous in all cases to carry out sales in London. 

Having now considered the powers and jurisdic- 
tion of the Commissioners, we come to the duties for 
the execution of which they are appointed. 

Subject to certain restrictions, where any land Power to sen 
situate in any colony under their jurisdiction is sub- ^".'26. 
ject to any incumbrance, the Commissioners have 
power to sell such land, on the application of the 
owner or any incumbrancer. 

^ By the definition of the words "owner" and ^g°^?4^^^'®' 
" incumbrancer," it appears that a person having 
an estate for life, or for a term of thirty years, or an 
inenmbrance on an estate for life or for years, may 
apply for the sale of the inheritance. In this re- 
spect the Act is less restrictive than the Irish Act, ggcl^iof** 
which provides that lands shall not be deemed to be 
incumbered within the meaning of that Act unless 
such incumbrance affects a term of not less than 
fifty years absolute unexpired, or a greater estate in 
the land, and shall have been created by the owner 
of an estate of inheritance. But it is in the discre- 
tion of the Commissioners tp grant or refuse any such 
application, and any reversioner or remainderman <>• k- iOi ii- 
would be entitled to be heard in opposition. 

Where land is vested in trustees the application 
niay be either by the owner, or by the trustees with ^^"20*. ^ * 
the consent of the owner. Where an incumbrance 
is vested in trustees, or settled on divers parties in 
succession, the application for a sale may be made 
by the trustees, by the first tenant for life, or by any 
other person having, in the opinion of the Com- 
xnissioners, a sufficient interest in the incumbrance. 

Applications for the sale of land are to be in such see. 3(v. 
form as the Commissioners shall direct, and may be 
made either to the Commissioners in England or to 
the Local Commissioner of the colony. This is left 
to the discretion of the petitioner. On the receipt 
of such application the Commissioners arc to 
make such inquiries, and give such notices, as they 
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may deem neccssarj to enable them to form a judg- 
ment as to the expediency of a sale ; and, after dnlj 
hearmg all proper objections which may be urged, 
are to make an order for the allowance or disallow- 
ance of the sale. 

Sec 81. The order for sale may be opposed on the grounds 

mentioned in the 27th section, which provides that 
when application for a sale of land has been 
already made to any competent tribunal in the 
colony, and dismissed with costs, no application by 
the same party, for a sale of the same land, is to 
be entertained, unless it is shown that such costs 
haye been paid. 

Bertiicuoos Bat the Principal Act interposed farther restric- 
tion on the power of the Commissioners to order a 
sale. By the 3 2nd and 34 th sections (now re- 
pealed), it was positively enacted that no sale should 
be ordered where the annual interest of the incum- 
brances was less than half the annual income of the 
land subject thereto, and that where the land to be 
sold was subject to certain charges not coming 
under the definition of incumbrances, including 
annuities, rent-charges, and contingent interests, the 
sale must be made subject to such interests, unless 
the party entitled thereto shoald consent to release 
the same. 

These restrictions were unreasonable, and would 
have been fatal to the success of the measure. 
Tiie effect of the 32nd section was to render a 
sale impossible, unless the annual interest of 
permanent incumbrances, irrespective of annuities or 
rent-charges, bore a certain proportion to the annual 
profits, even though the owner himself might 
earnestly desire a sale, and though annuities and 
rent-charges might swallow up the whole annual 
profits. The effect of the 34th section was to 
enable an annuitant to render a sale impossible 
or unprofitable, by vexatiously refusing to release 
the land from his annaity, notwithstanding he 
might be offered its full equivalent. 
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Both these objections were actually raised in the 
fii'St case that came nnder the jurisdiction of the 
Court, and will be found treated of in the Chief 
Commissioner^' judgment.* 

But all difficulty on these heads has been Actongss, 
removed by the Act of 1858, which defines the '^* 
cases in which the Commissioners are restrained 
from selling ; and provides that all objections 
founded on the state of the property shall be raised 
by the owner alone, and that the decision of the 
Commissioners thereupon, so far as the same 
relates to their power and jurisdiction over the 
land, shall be final and conclusive. It is also 
provided by the 10th section that the Commis- see. lo. 
sioners shall have power to make all proper 
and necessary provisions for the redemption or 
satisfaction of all annuities or other interests of 
a like nature ; but that, subject to the exception 
contained in the 3 9th section of the Principal Act, 
the conveyance of the Commissioners shall override 
all estates, rights, and interests whatever. 

No part of the Acts is more important or 
essential than this section. It was essential for 
the due working of the Act that the Commis- 
sioners should have the power to convert the 
land into money, and charge upon the money all 
those incumbrances of what nature or kind soever 
which had previously existed on the land. No 
real injustice could be done to annuitants or others 
by changing their security ; and to require their 
consent only gave them them the means of injuring 
others as well as themselves by impeding or 
preventing a sale. In the case above alluded to, 
a jointure of £600 a year was charged on an 
estate which was lying unproductive; and as 
no person would have purchased the estate subject 
to the jointure, and the jointress refused to receive 
the value of the annuity in lieu thereof to the 

1 Be Oreatheed, see Appendix. 
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extent of her security, the sale was effectaally 
prevented until the passing of the Act of 1858. 

The Mie. Having given the Commissioners power to sell 

land, and having defined those cases where this 
power is restricted, the Act passes to the next 
stage of the proceedings, the sale itself. 

The 35th section prescribes the mode of sale 
and the nature of the conveyance, concerning 
which directions will be given in the next 
chapter. 

Effect of tiie The effect of the conveyance is of course a most 

conveyance. jjupQ^ant Consideration, and is, in fact, the basis 
of the measure ; and yet, strange to say, this is the 
point on which the Principal Act was most signally 
defective. The object of the measure is to facilitate 
the transfer of land, by relieving the purchaser from 
the necessity of inquiring into the vendor's title. 
An ordinary conveyance passes only such estate and 
interest as the vendor has in him at the time of 
execution, casting, therefore, on the purchaser the 
burden of ascertaining the extent of such estate 
and interest. To free the purchaser from this, it 
is essential that the conveyance of the Commis- 
sioners should pass some well-defined estate or 
interest, amounting, in the absence of restrictive 
words, to an estate in fee-simple, or the largest 
estate known to the law. 

Sec. 38. The 38th section was probably intended to effect 

this object ; but the singular definition of the word 
"land," to which we have before adverted, gave 
this section an exactly contrary effect, and reduced 
the operation of the Act to a nullity. 

vec. 3. Land was, by the 3rd section, defined to be that 

estate or interest in any hereditaments which any 
person applying for a sale is possessed of, or has 
any mortgage, charge, or incumbrance upon. If 
we graft this definition on the 38th section, we 
shall find that the conveyance does not vest in the 
pmxhaser any defined estate in the. land, but only 
that estate or interest which the person applying 
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for a sale is possessed of, or has an iDcnmbrance 
upon. The purchaser, therefore, is in no better 
position than if he had taken a conveyance from 
the owner, or from an incumbrancer with a power 
of sale ; and as he only takes the estate of the 
person applying for a sale, he must, to ascertain 
that estate, investigate the title as strictly as if the 
Act had never passed. This defect in the Act was 
so fatal as to render it necessary that an Amend- 
ment Act should be passed, before any conveyance 
could be executed. 

The 10th section of the Act of 1858 removes all 
doubt on this head, and enacts that the conveyance 
shall pass the absolute fee-simple of the land, unless 
a lesser estate or interest is expressly mentioned. It 
also enacts that the conveyance shall not be set 
aside on the ground of the Commissioners not 
having jurisdiction. It is also provided that every sec.ci. 
conveyance by the Commissioners shall be con- 
clusive evidence of the propriety and regularity of 
all proceedings connected with it, and that no such 
conveyance shall be set aside for informality. 

No doubt can, therefore, now be entertained as 
to the effect of the conveyance, which is of para- 
mount force and virtue, and cannot be questioned in 
any court. This, no doubt, imposes a heavy re- 
sponsibility on the Commissiouers, who have to 
guard against the danger of including in the con- 
veyance the land of other parties, or of shutting out 
leases or other valuable interests. The experience, 
however, of the Irish court has shown that 
this danger is more apparent than real, as through- 
out the whole of their large transactions very few 
cases of mistakes have occurred, and those were of 
such trivial chai'acter that the parties who suffered 
by them were fully compensated out of the purchase- 
money. The publicity of the proceedings was 
found an effectual safeguard against the occurrence 
of important mistakes. 

The only exceptions to the paramount operation ^^' 36. 
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of the convejance are the rights and payments men- 
tioned in the d6th section, with which the land is 
presumed to remain charged, unless expressly de- 
clared to be exempt. 

Provision is made for the rights of tenants, 
lessees, and others, by the 9th section of the Act of 
1858, which has been substituted for the 3drd 
section of the Principal Act. 

B«e. 13. The Act of 1858 contains the important provision 

that all conveyances by the Commissioners shall be 
free from stamp-duty. This was omitted in the 
Principal Act, which would have led to the anomaly, 
that while conveyances executed by the Local Com- 
missioners would be free from stamp-daty, convey- 
ances executed by the Commissioners in London, 
though of adjacent land, would have been subject ta 
a duty of one-half per cent. 

bm. 37 The purchase-money is to be paid into the Bank 

of England, or into the commissariat chest of som& 
colony; and the purchaser so paying it is dis- 
charged from any further liability in respect thereof. 
This is also an important element in the Act, as it 
effectually separates the purchaser from the vendor, 
and diminishes the chance of collusion. If an 
incumbrancer purchases, he will be allowed to 
retain the whole or part of his incumbrance out of 
the purchase-money. This is an important privi- 
lege, as it tends to induce incumbrancers to bid for 
the property, especially if the estate is likely to be 
insufficient to pay them, and it thereby adds to the 
number of competitors, and increases the value to^ 
be derived from the sale. 

On the conveyance being executed, the purchaser 
may have an order from the Commissioners for 
delivery of possession, which will be executed, in 
case of need, by the provost-marshal, or other officer 
of the colony. 

The next division of the Act provides for the due 
application of the purchase-money among the parties 
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entitled, according to their rights and priorities, for 
which purpose the Commissioners have all necessary 
powers. The 45th Section, providing for the set- 
ting aside of money to meet annual or contingent 
incumbrances, has been repealed, and more extended 
powers have been substituted by the Act of 1858. ^^ jj 
The provisions for the protection of persons under 
disability have also been extended and amplified by 
the Act of 1858. 

For the pm-pose of preventing expense, it is pro- gg^. 6i. 
vided that proceedings shall not abate by reason of 
death or transmission of interest, but that in such 
cases the Commissioners shall give notice to parties 
becoming interested, and shall make such orders aj3 
may appear to be necessary for their protection. 

The Commissioners have full power of giving or see. 52. 
withholding costs ; but in general the costs of the 
petitioner, if an incumbrancer, will rank in priority 
with his incumbrance, unless the Commissioners 
shall otherwise direct. This provision is meant to 
discourage the presentation of petitions by incum- 
brancers having no reasonable prospect of realising 
their incumbrances. The costs, charges, and ex- 
penses incidental to the sale itself, and such other 
costs as may in the opinion of the Commissioners be 
considered as having been incurred for the benefit 
of all parties, form a charge on the purchase-money 
in priority to all incumbrances on the estate. 

Where proceedings have been pending in any see. 53. 
competent court with respect to any land which the 
Commissioners may order to be sold, the Commis- 
sioners are bound to take notice of such proceedings, 
for the purpose of ascertaining the rights and priori- g^. 54, 
ties of all parties ; but on an order for sale being 
made by the Commissioners, all such proceedings, 
so far as they relate to a sale, are to be suspended, 
and no other proceedings with that object can be 
instituted. The corresponding sections of the Irish 
Act enable the Commissioners to provide for the 
costs of such suspended proceedings out of the pur- 
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chase-moneys of the land sold, but no such provision 
is contained in these Acts. Such costs can there- 
fore only be satisfied out of the purchase-money in 
those cases where they would have been a charge 
on the land had it remained unsold. 
'• ''«r'I.''M Sections 55 to 60 enable the Commissioners to 

;i'iKUii>^ibidus. effect partitions, exchanges, and divisions, the 
powers comprised rn them being analogous to those 
exercised in England by the Inclosure Commis- 
sioners. These powers, though subsidiary to the 
powers of sale, are of a highly useful character, and 
have in several instances, where applications have 
been made for the sale of undivided shares of land, 
or where the boundaries of adjoining estates are ill- 
defined, been found of great service in carrying into 
effect the principal objects of the Acts. 
Aa^onhl'2 Shortly after the Acts came into operation, a 

bcc. 3, * difficulty was found in providing for the due protec- 
tion and management of estates about to be sold in 
the interval between the commencement of proceed- 
ings and the actual sale, which was found in general 
to extend to six or eight months ; as it often hap- 
pened that the parties in possession declined to 
continue the cultivation. At the suggestion of one 
of the Local Commissioners, application was made 
to Parliament for power to appoint Receivers, and 
the Act of 1862 was accordingly passed, giving to 
the Commissioners the same powers of appointing 
Receivers as are possessed by the Court of Chancery. 
Such powers were, however, only to be exercised 
after the making of the absolute order ; and as it 
was found essential in many cases to take prompt 
measures to protect the estate from deterioration 
immediately on the commencement of proceedings, 
i^c^s!^^^*' the Commissioners were by the Act of 1864 
authorised to appoint a Receiver after making the 
conditional order. The rapidity with which a 
"West Indian estate deteriorates in value, if not 
adequately protected and cultivated, and the great 
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value of the stock and plant generally used on such 
estates, render this power of peculiar value. 

The value of the stock and plant led to a further 
difficulty, which has since been removed by legis- 
lative enactment. The powers originally conferred 
on the Commissioners only enabled them to sell saie of stock 
"land" according to the definition contained in the Act of ism. 
Acts, which did not include personal chattels, such ^^' ^' 
as stock or plant. Such stock and plant were, how- 
ever, in many cases of equal or greater value than the 
land itself, to which they were an essential adjunct — 
the land being only the vessel in which, by proper 
use of the stock and plant, the crops were produced. 
In consequence of this, it had become an uuiversal 
custom to include the stock and plant in all mort- 
gages of West Indian estates, and the inability of 
the Commissioners to include the stock and plant in 
their judicial sales was found a serious inconveni- 
ence. This difficulty was removed by the Act of 
1864, which gives to the Commissioners powers 
over the stock and plant similar to those which they 
already possessed over the land. 



CHAPTER III. 



THE PROCEDURE OF THE COURT. 

It is intended in this chapter to give a sketch of 
the procedure of the Coiu't according to the pre- 
sent practice, which is based on the General Rules 
and Forms and Directions originally published by the 
Commissioners, but has been from time to time 
modified and amended since the institution of the 
Court, in accordance with the experience derived 
from the business transacted in it. 
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THE PROCEDURE OF THE COOBT. 



Division of 
proccedlogi. 



Proceedings for a sale may be divided into three 
stages : — The Petition, which includes all proceed- 
ings up to the absolute order for sale ; the Sale, 
which includes the preparation for and conduct of 
the sale itself, the conveyance, and delivery of pos- 
session to the purchaser ; and the Distribution, 
which includes the ascertaining of the rights and 
priorities of all parties, and the distribution of the 
purchase money among them. 



The petition. 



Whoinii7 

petition. 



" Owner" 
Aiid " Incum- 
Jirancer." 



Fctltionsby 
Infants or 
married 
women. 



Selection of 
Court. 



The Petition. 

The first stage is commenced by the presenta- 
tion of a petition, briefly setting out the facts on 
which the petitioner's claim rests, and praying for a 
sale. Such petition may be presented by the owner 
of the land to be sold, or any incumbrancer 
thereon. 

The words " owner ** and " incumbrancer " are 
defined and extended by the 4th section of the Act 
of 1858, and by the 28th and 29th sections of the 
Principal Act, and include nearly all parties having 
any substantial interest in the land, or in any in- 
cumbrance thereon. 

Every petition by an infant, or by a married 
woman in respect of her separate property, must be 
presented by some person as his or her next friend, 
who will be accountable for the costs of the pro- 
ceedings, in the event of the petition being dismissed, 
or the proceeds of the sale being insufficient to defray 
them. 

The petition may be presented either to the 
Commissioners in England or to the Local Commis- 
sioner in the colohy where the estate is situate ; but 
if once presented, the proceedings cannot afterwards 
be transferred without the order of the Chief Com- 
missioner. It is important, therefore, for the peti- 
tioner to determine in which Court he shall 
commence proceedings. This must depend much 
on the circumstances of each case, but the following 
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suggestions will be useM to enable parties to come 
to a decision. 

1st. The successful and expeditious issue of the soUc:tor. 
proceedings must depend in great measure on the 
energy and skill of the solicitor who conducts 
them ; and it is therefore very important to secure 
the assistance of an efficient solicitor. 

2ndly. The costs and expenses of each incum- Rcssiaeuce of 
brancer are added to his incumbrance, and such ^^°^ ^^^' 
costs and expenses will be materially increased if he 
resides at a distance from the Court where the pro- 
ceedings are being conducted. It should be ascer- 
tained, therefore, whether the majority of the 
incumbrancers reside in England or in the colony. 
This consideration as to the saving of expense is of 
importance to the owner, if the incumbrances are 
less than the value of the estate ; it is also material 
to the incumbrancer, as the proceeds of the sale 
may prove insufficient to discharge his incumbrance 
And costs. 

3rdly. The commencement of proceedings in Eng- Mace of sale. 
land or in the West Indies does not in any way 
<X)ntrol the discretion of the Chief Commissioner as 
to the place of sale, which is a matter for subse- 
quent consideration. 

4thly. Proceedings for a sale under these Acts ^'at«ire of 
resemble m great measure those of ordmary sales by 
auction or private contract, which are seldom 
conducted on or near the land itself; the only 
part of the proceedings which requires an actual 
▼isit to the land being the identification of the 
parcels, which is generally effiscted by means of a 
Burveyor. 

The next point of importance is the preparation Prpparat on 
of the petition, of which forms are given in the Appen- petition . 
dlx. It should state concisely the facts on which 
the petitioner's prayer is founded, and such other 
matters as are required by the General Rules. The 
•order for sale, which is the foundation of all sub- 
ficquent proceedings, will follow the terms of the 
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Documents 
accompany- 
ing the 
petition. 



Mode of 

preparati(;n. 



Abstract. 



prayer of the petition ; care must, therefore, be 
taken to insure accuracj in the names of the parties, 
and the description of the property, as any subse- 
quent amendments will be at the cost of the 
petitioner. In preparing the petition, regard should 
be had to the directions contained in the Forms and 
Directions, which will be found in the Appendix. 

The petition must be accompanied by the fol- 
lowing documents : — 

1st. A schedule of the lands of which a sale 
is sought, containing as full and ac- 
curate a description thereof as the 
petitioner can obtain. 
2ndly. A schedule of all charges and incum- 
brances affecting such lands, with the 
date and particulars of each charge or 
incumbrance, to the best of the peti- 
tioner's knowledge. 
3rdly. An abstract of the petitioner's title, either 
to the land, in the case of an owner, <w 
to the incumbrance, in the case of an 
incumbrancer, sufficient to show a 
primd facie title to the relief sought 
by the petitioner. 
4thly. An affidavit by the petitioner in the form 
given in the Appendix. 
It was originally ordered that the petition and 
accompanying documents should be written on 
foolscap paper, bookwise. It has, however, been 
found to be more convenient to adopt, as far as 
possible, the practice of the Court of Chancery, and 
to require them to be written on brief paper, brief- 
wise ; the schedules and affidavit accompanying the 
petition being made up and fastened together in 
the same manner as a brief petition in Chancery. 
The abstract of title must, of course, be made up 
separately, and should be in the form of an ordinary 
abstract of title as delivered by a vendor to a pur- 
chaser.Where estates with different titles are included 
in the same petition, separate abstracts should be 
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filed of the different titles, connected together, if 
necessary, by a supplemental abstract of such part • 
of the title as is common to all the estates. If this 
is not done the Chief Commissioner will require the 
abstracts to be re-drawn before making the condi- 
tional order. The affidavit annexed to the petition Affidavit, 
should refer specifically to the petition, schedules, and 
abstracts. The Chief Commissioner will, from time AmendcicntJ 
to time, allow the petition and other documents to be 
amended, but upon such terms, as to costs or 
otherwise, as may appear just. 

Matters occurring after the petition has been Matters oc- 
presented, and tending to defeat or invalidate the ^"^fiiionf 
title of the petitioner, do not deprive the Com-t 
of jurisdiction, though they may afford grounds for 
an application to stay proceedings, or to transfer 
the carnage of them to some other party. The 
jurisdiction is founded on the presentation of the 
petition, which is presumed to be presented on behalf 
of the petitioner and all other parties interested, 
like a creditor's bill in Chancery. The discharge 
of the petitioner's incumbrance will not, there- 
fore, be of itself sufficient ground for discontinuing 
the proceedings if there are other incumbrancers 
who are desirous that they should proceed. 

It is desirable in every case that the proceedings 
on behalf of the petitioner should be conducted by 
a solicitor or attorney ; but if this is not the case, 
the petitioner must leave an address in accordance 
with the 8th General Rule. 

The petition and accompanying documents must 
be delivered to the clerk at the office, at 8, Park- 
street, Westminster, and the proper fee paid thereon. Filing of 
They will, in duo course, be examined and perused p^^^^o"* 
by the Secretary, who will report thereon to the 
Chief Commissioner. The Chief Commissioner, after 
receiving the report of the Secretary and perusing 
the papers, will either make an order for the sale of 
tho estate, or adjourn the matter for farther in- 
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qairies or explanations. In the latter case, he will 
generallj require the attendance of the petitioner or 
his solicitor, and give directions as to the inquiries 
or explanations which he may deem necessary. If 
the petitioner is nnable to satisfy the Chief Com- 
missioner on the points as to which he requires 
explanations, the petition will be dismissed, other- 
wise an order will be made for the sale of the 
estate. 

Such order will, in the first instance, be condi- 
tional only, and will fix a time within which cause 
may be shown against it. It will also specify the 
names of the parties upon whom it is to be served. 
The conditioned order will be drawn np and signed 
by the Secretary, and delivered to the petitioner's 
solicitor, who must thereupon bespeak a sufficient 
number of office copies thereof for service on the 
flcnioeofiiie parties named therein. Service of the conditional 
order is effected by the delivery of an office copy 
thereof to the party to be served, or his solicitor. A 
written acceptance of service should, if possible, be 
obtained from the party served, otherwise the service 
must be verified by affidavit. A form of such affi- 
davit is given in the Appendix. If, as is often the case, 
the petitioner's solicitor is instructed to appear for, 
and accept service on behalf of, any person on whom 
service of this or any other order or document is 
directed, he should file in the office a short note to 
that effect. If it is impossible or inconvenient to 
effect personal service, the Chief Commissioner will, 
in some cases, allow service to be made by post 
through the office under the 58th General Rule. 

The conditional order generally contains a direc- 
tion that it is to be duly advertised. The petitioner's 
solicitor must apply to the Secretary for directions 
as to the newspapers in which the advertisements 
should be inserted. According to the present prac- 
tice, the conditional order is generally directed to be 
advertised once in each of the following papers: — 
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The Times, the Estates* Gazette, and one of the 
principal newspapers in the colony in which the 
estate is situate. In some cases advertisements in 
Liverpool, Bristol, and Glasgow papers are directed. 
Copies of the newspapers in which the advertisements 
have appeared must be filed in the office before the 
order will be made absolute, as evidence of their due 
insertion. 

The conditional order will fix a time within which opposiuonto 
cause may be shown against it. Any person is 
at liberty within the above time to show cause against 
the conditional order, whether named therein or not; 
but after the expiration of the above time, no cause 
can be shown against the conditional order, except 
by special leave, and upon such terms, as to costs or 
otherwise, as the Chief Commissioner may direct. 

Any person wishing to show cause against the ^^^^ „ 
conditional order must file a notice of opposition 
at the office. Such notice must state briefly the 
grounds on which the opposition is founded ; and 
if reliance is placed on any facts not appearing in 
the petition, such facts must be verified by affidavit. 
Every notice of opposition must give the name and 
address of some solicitor or other person in London 
upon whom notices may be served, otherwise the peti- 
tioner will be entitled to move export e that the 
order be made absolute. It should be borne in oronndsof 
mind that the grounds on which the conditional ^'pi^'^***"- 
order may be opposed are substantially limited to 
those specified in the 8th section of the Act of 1858 ; 
and that in many cases where an estate is incumbered 
it is more advantageous for the owner to consent to 
the order, and, if he desires to retain the estate, to 
bid for it at the sale, as by this means he may 
acquire an indefeasible title. This course has 
frequently been adopted in Ireland. 

The effect of filing a notice of opposition as above Effect of 
mentioned, is to prevent the conditional order Jpjl^aon. 
from being made absolute without notice to the 
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party opposing. IfTa notice of opposition has 
been dnly filed, and the petitioner does not, within 
a reasonable time after the expiration of the time fixed 
by the conditional order, move that the conditional 
order be made absolute, the party opposing may 
move that the petition be dismissed. If, howevery 
the petitioner is desirous of proceeding with the 
matter, he mnst move that the conditional order be 
made absolute, and serve a notice of such motion on 
the party opposing. 

If affidavits have been filed in support of the 
notice of opposition, the petitioner may, on giving 
notice of motion, file affidavits in reply; but no 
further affidavits will in general be admitted 
without leave of the Court. 

Any party desirous of serving a notice of motion, 
on this or any other occasion, must first apply to the 
Secretary to have a time appointed for the hearing, 
and must specify such time in the notice. The 
parties may appear at the hearing either personally 
or by their solicitor or counsel ; but if it is intended 
to appear by counsel, notice of such intention mnst 
be given to the other side. In all such matters the 
procedure of the Court follows that of the Court of 
Chancery. 

The party opposing the conditional order will be 
restricted at the hearing to the grounds set forth in 
his notice; but the Chief Commissioner will, if 
necessary, allow the notice to be amended, and 
adjourn the hearing on such terms, as to costs, 
evidence, or otherwise, as he may think proper. 
After hearing the parties, the Chief Commissioner 
will either make the conditional order absolute, or 
vary or discharge the same, and -will make such 
order as to costs as may appear just. 

If the party opposing does not appear in support 
of his opposition, or if he has not given the name 
and address of any solicitor or other person in 
London, on whom a notice of motion may be served. 
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the opposition of such party will be deemed to be 
withdrawn. 

If at the expiration of the time specified in the 
conditional order no notice of opposition has been 
filed, the petitioner, on producing evidence of the 
due service and advertisement of the conditional 
order, will be entitled to an absolute order ; but 
the Chief Commissioner may on application extend 
or re-open the time for showing cause upon such 
terms as to costs or otherwise as may seem just. 

The absolute order will be drawn up and signed -Absolute 
by the Secretary, and delivered to the solicitor ^^^^' 
having the carriage of the proceedings. This order 
is the foundation of all subsequent proceedings. 

As six months or more must in general elapse 
between the making of the conditional order and 
the sale of the estate, and the parties in possession 
are often unwilling to continue the cultivation of 
the estate at their own expense during such period, 
without some security for the repayment of their 
outlay, it is frequently found expedient, in order to 
prevent the deterioration in value, to which a West 
Indian estate is subject from want of adequate 
protection and cultivation, to obtain the appoint- 
ment of a Receiver and Manager. The Court has Eeceiver. 
power, under the Acts of 1862 and 1863, to make 
such an appointment at any time after the making 
of the conditional order, on the application of any 
person having, in the judgment of the Court, a 
sufficient interest. Notice of the application must 
in general be served on the party in possession, bat 
under special cases, where irreparable loss is appre- 
hended, a Receiver will be appointed exparte. The 
procedure of the Court as to the appointment of a 
Receiver, and as to the security to be given by such 
Receiver, is similar to that of the Court of Chancery. 
Forms of the orders relating to Receiver, ahd of the 
Receiver's recognisance, are given in the Appendix. 

If the Receiver is resident in England, he must Recognisance. 
enter into a recognisance in London with two 
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sureties. If he is resident in the colony he mnst 
enter into a recognisance before the Local Commis- 
sioner. The Receiver is the officer of the Court, 
and any interference with his possession is punish- 
able as a contempt. It is hb duty, subject to any 
directions he may receive from the Chief Commis- 
sioner, to manage and cultivate the estate, and to 
receive the rents and profits thereof; and the balance 
(if any) due to him in respect of his expenditure, 
with all just allowances, is declared by the Act of 
1862 to be a charge on the estate in priority to all 
incumbrances thereon, it being presumed that the 
value of the estate will be enhanced in proportion to 
such expenditure. 

Th$ Sale. 

The laie We now arrive at the second stage of the pro- 

ceedings, the object of which is to effect the sale 
of the land as speedily, and for as high a price, as 
possible. But as the effect of the conveyance is to 
override all rights in the land comprised therein, 
except such as may be specially estcepted, it becomes 
a matter of paramount importance to take every 
precaution to avoid injustice. 

irotiee TO Immediately after the absolute order for sale has 

been made, the solicitor having the carriage of the 
proceedings must prepare the Notice to claimants, (a 
form of which is given in the Appendix), and must bring 
two fair copies of it to the Secretary for his signa- 
ture, one of which will be filed in the office and the 
other returned to the solicitor. The Secretary will 
then give directions as to the printing of the notice, 
the newspapers in which it is to be advertised, the 
parties upon whom it is to be served, and the mode in 
which it is to be posted on the estate. The notice, 
when settled and signed by the Secretary, must be 
printed on foolscap paper, and twelve copies lodged 
at the office, of which a certain number are sent by 
the Secretary to the Secretary of the Local Com- 
misioner, for the information of parties in the 
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colony. Printed copies must then be served on the 
owner, on all the incumbrancers who are known 
and accessible, on all the principal lessees, tenants, 
and occupiers of any part of the estate, and on the 
proprietors or managers of all the adjoining estates. 
Printed copies must also be posted on conspicuous 
parts of the estate ; the object being to make the 
fact of the impending sale as publicly known ,a8 
possible. 

Service of this notice need not be personal, but may scnrioe or 
be effected by post through the office ; but the most "**'**' 
convenient method of serving and publishing the 
notice in the colony is to send out a sufficient number 
of printed copies to an agent on the spot, with in- 
structions to make the required services, to cause the 
notice to be duly posted and advertised, and to 
send back affidavits verifying the fact of this having 
been done. Forms of such affidavits are given in 
the Appendix. 

The notice to claimants must, in all eases, be duly AdvcrUi*- 
advertised. According to the present practice it is 
sufficient to advertise it once in the Times and once 
in the colonial newspaper. 

The notice to claimants limits a time within lA™®*^'". 
which claims may be filed, and the sale will not m 
general take place until after the expiration of such 
time. Parties having or claiming estates or inte- 
rests in the land itself, which may be liable to be 
prejudiced or overridden by the conveyance of the 
Commissioners, should make their claims at once, 
before the expiration of the time limited by the 
notice, or they will be too late ; but parties claim- 
ing merely as incumbrancers, whose claims are 
capable of being satisfied out of the purchase moneys, 
can either make their claims at once, or defer them 
until the issuing of the final notice. It is, how- 
ever, advisable for bondjide claimants, in^all cases, 
to make their claims as early as possible, as they 
may, by so doing, not only save themselves much sub- 
sequent trouble and expense^ but also in some cases 
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save the Statute of Limitations.^ A form of claim is 
given in the Appendix. If it is intended to proceed at 
once on a claim, the facts on which the claim rests, 
and the mode in which the amonnt is made up, 
most be concisely stated and verified by affidavit. 
If, however, the claimant has reason to doubt that 
the proceeds of the sale will be sufficient to dis- 
charge the incumbrances having priority over his 
claim, it will be prudent to file a concise statement 
of the nature and probable amount of his claim, and 
to leave the details and the verification until the 
settlement of the schedule of incumbrances. 
Parties in the colony, who are desirous of filing 
claims, can transmit them to England through the 
medium of the Secretary of the Local Commis- 
sioner. Every claim must contain the name and 
address of some solicitor or other person in London, 
upon whom notices may, if necessary, be served. 
A list of all claims which have been filed is open 
to public inspection at the office. 

The next duty of the solicitor having the car- 
riage of the proceedings will be to complete and 
verify the title, and to prepare the particulars of 
sale and plan. For the above purpose it will be 
necessary for him to obtain possession of the 
principal deeds, plans, and other documents relating 
to the estate, which he is enabled to do by serving 
on the parties, in whose possession such deeds, 
plans, or documents may be, a notice in the form 
given in the Appendix. Parties depositing or giving up 
possession of any deeds or documents, in obedienco 
to the above notice, may, by filing a claim to that effect 
in the office, reserve their lien (if any) on such deeds 
and documents, and effect will then bo given to such lien 
on the settlement of the schedule of incumbrances, as 
against all such rights and interests (if any) as arc 
legally subject thereto. 

On obtaining the necessaiy deeds and documents 
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the solicitor haviog the carriage of the proceedings 
must complete the title (if not already completed) 
bj deducing the same for the usual period, as if he 
were preparing for an ordinary sale by the owner 
with the concurrence of the incumbrancers. In 
framing the abstract care must be taken not to 
include in the same abstract estates held under 
different titles, but to follow in this, as well as in 
other details, the ordinary conveyancing practice 
between vendor and purchaser. For the purpose of 
preparing and verifying the abstracts, the solicitor 
having the carriage of the proceedings can have 
access to all the deeds and documents which have 
been deposited at the office. When a complete 
abstract has been prepared and filed, it will be 
perused by the Secretary, who will report thereon Pernsai of 
to the Chief Commissioner. The Chief Commis- *'^''''^'- 
sioner, after receiving the report of the Secretary 
and perusing the papers, will make such requisitions 
thereon as he may deem necessary and proper, and 
a copy of such requisitions will be sent to the solicitor Rcquisiuons. 
having the carriage of the proceedings. It will be 
the duty of such solicitor to comply, as far as he is 
able, with these requisitions, and to attend the Chief 
Commissioner thereon from time to time if required. 
The requisitions are of two classes — special and 
general. The special requisitions are those which 
arise directly out of the peculiar circumstances o. 
the title ; and are similar to those which would be 
made by an ordinary purchaser, with this im- 
portant difference, that the nature of the conveyance 
made by the Commissioners renders technical objec- 
tions, such as objections as to legal estates or out- 
standing terras, of comparatively little importance. 
The general requisitions are those which are re- 
peated with more or less variation on every occasion, 
and which are intended to provide for the protec- 
tion of the interests of absent parties. The follow- 
ing may be taken as an example of the general 
requisitions : — 
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1. The probate or office copies of the wills 
and the originals or certified copies of 
the deeds abstracted mast be pro- 
duced and examined. 

3. Evidence as to the tenure or holding of the 

lessees, tenants, or occupiers (if any), 
must be furnished, ' and especially 
whether any plots of land have been 
sold to labourers, or dedicated for 
churches, chapels, or schools. 
8. The usual notice to claimants must be duly 
advertised and posted on some con- 
spicuous pa[tts of the estate, and 
served on the lessees, tenants, and 
occupiers (if anj) of the estate, and 
on the owners or managers of the 
adjoining lands, and on the following 
parties (naming them); and evidence 
of this having been done must be pro- 
duced. 

4. Search must be made in the Colonial 

Registry for sales and incumbrances 
not appearing in the abstract, made 
by William Fitzherbert from 1843 to 
1855 inclusive, and by William Henry 
Fitzherbert from 1856 to 1862 in- 
clusive ; and where mortgages or 
charges are found which have not 
been abstracted, search must be made 
for releases or transfers of such mort- 
gages or charges. Abstracts of all 
documents appearing on the register 
and relating to the title, and not 
already abstracted, must be furnished, 
and the originals or certified copies of 
such documents must be produced and 
examined. 
5* The usual evidence of identity must be 
given, and duly verified plans must 
be lodged. 
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6. Evidence must be given of the estimated 
value of the estate, and as to the 
proper mode of dealing with the grow- 
ing crops, and the live and dead stock 
and plant thereon. 
It will be seen that the first requisition requires 
the deeds and documents abstracted to be produced 
and examined at the office. Where this is from 
any cause found to be impracticable, the Chief 
Commissioner will, after due explanations, receive 
secondary evidence of such deeds and documents as 
may be missing. 

The second requisition is one of great importance, 
and the neglect of it may cause the sale to be post- 
poned. The practice of granting plots of land in 
fee simple to negroes, labourers, and others, to 
induce them to settle upon the estate, has become 
common in some of the islands, and great care is 
necessary to avoid overriding or prejudicing such 
grants. The solicitor having the carriage of the 
proceedings should give precise instructions to his 
agents to ascertain the particulars of such grants 
(if any), and to cause them to be clearly defined on 
the plan. Where churches, chapels, schools, or 
buildings of a public character have been erected on 
the estate, evidence will be required as to the parties 
in whom they are vested, and the tenure on which 
they are held. 

The third requisition, as to the service and pub- 
lication of the notice to claimants, is intended to 
ensure the production of sufficient evidence that 
such service and publication has been duly effected, 
axscording to the directions already given. 

The fourth requisition, as to the searches, is one 
which should receive the early attention of the soli- 
citor having the carriage of the proceedings, as a 
careful search will often facilitate in a great degree 
the subsequent proceedings in the matter. A registry 
of deeds has been long established in all the West 
Indian colonies, and stringent laws have been 
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passed rendering registration imperative. The regis- 
try contains in general a copy of each deed registered, 
with the diagram or plan (if any) drawn thereon. A 
snfficient abstract for any period that may be desired 
can, therefore, in most cases be obtained from the 
registry without having access to the deeds. The 
deeds are registered in the names of grantors and 
grantees, and as soon as it is ascertained that* 
during any given period the control of the inherit- 
ance was vested in any one person, a search in the 
name of that person during the given period for 
deeds executed by him and affecting the property, 
will, in general, bring to light all dealings with 
the inheritance during that period. It is found in 
practice that when minorities and limited interests 
have been deducted, the number of individuals who, 
during the period of sixty years, have had the 
control of the inheritance, is very limited, and 
that the necessary searches are not in general 
onerous. In some cases it is convenient to obtain 
from the registry a certified abstract or copy of 
so much of the register as affects the property, as 
such an abstract requires no further verification ; but 
where an abstract has been already prepared it will 
be sufficient to send out a copy of this abstract to 
be verified and completed from the register. The 
production of a certified abstract does not, however, 
render unnecessary the production of such deeds as 
may be accessible. 
Time of The time and mode of making the above search 

"cJrciIf ^^^ ^^^y according to the nature of the title and 
the extent of the information possessed by the 
party having the carriage of the proceedings ; but 
in every case it will be necessary to obtain either an 
affidavit by the person who has made the- search, or 
a certificate from the officer having the custody of 
the register, to the effect that he has searched the 
register through the prescribed period in the pre- 
scribed names for deeds and incumbrances affecting 
the property, and tliatnosuch deeds or incumbrances 
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(other than those specified) are to be found on the 
register. 

The fifth requisition is one of great importance, "h Requisi- 
owing to the paramount operation of the conveyance identity, 
of the Commissioners, which overrides all estates 
and interests not specially excepted. It is, therefore, 
in all cases necessary to obtain a correct plan of 
the estate, and an affidavit by some competent 
person verifying the same. Forms of the required 
affidavits will be found in the Appendix. Care should 
be taken in the preparation of the plan that the 
boundaries of the estates are distinctly marked 
throughout their entire course; that the names of the 
adjoining estates are given and that a compass and 
scale are added ; for if inaccuracies or ambiguities 
appear on the plan the sale will be postponed until 
they are removed or explained ; and as this cannot 
in general be efiected without a reference to the 
colony, a delay of three or four months and much 
consequent loss may be occasioned. 

The sixth requisition is necessary, not only for the 6th Requisi- 
purpose of fixing the upset or reserved price at or vaiueand 
subject to which the estate is to be offered for sale, *^®^*' ^' 
but also to provide for the growing crops, stock, 
and plant, which generally form an important 
element in the value of the estate. The circum- 
stances attending the growing crops, stock, and plant 
vary in every case according to the state of cultivation 
and the time of year, and no precise rule can be 
laid down on the subject. If the estate is cultivated 
for sugar, and the parties in possession are willing 
to continue the cultivation, it is frequently made a 
stipulation in the particulars of sale that the culti- 
vation shall be continued until the delivery of 
possession to the purchaser, but that the purchaser 
shall pay the expense of the cultivation incurred 
subsequently to the day of sale, and take the stock 
and plant at a valuation, the growing cri)ps in such 
case being, of course, the property of the purchaser. 
Where the crop is ready or nearly ready to be taken 
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off, it is sometimes found conyenient to reserve to 
the parties in possession the right to take off and 
realise the existing crop, paying to the purchaser a 
moderate sum for the temporary use of the land. 
These arrangements are in general well understood 
by West Indian proprietors, and the sixth requisition 
is intended to elicit from the parties interested the 
mode of sale which they think most desirable. 

As soon as the requisitions are satisfactorily com- 
plied with, and the plan is obtained and verified, the 
solicitor having the carriage of the proceedings 
must prepare draft particulars of sale, containing a 
description of the estate and the terms of sale, and 
also a draft advertisement of sale, and submit them, 
with the plan, to the Secretary for his approval. The 
draft particulars, when settled and approved by the 
Secretary, must be printed, and the proof sent to the 
Secretary, who will submit it, together with the plan 
and draft advertisement, to the Chief Commissioner 
for his approval. The Chief Commissioner will, in 
general, require the attendance of the solicitor having 
the conduct of the proceedings, on settling the particu- 
lars, and will, on this occasion, fix the day of sale, and 
hear any suggestions from any parties interested as 
to the best mode of dividing the estate into lots, of 
dealing with the growing crops, stock and plant, and 
generally as to the mode of sale. 

The particulars of sale must specify the excep- 
tions or ' reservations, leases, estates, and interests 
(if any), subject to which the sale is to be made, 
the te'rniis as' to the payment of the purchase-money, 
and the' intended mode of dealing with the grow- 
ing crops and plant. According to the usual prac- 
tice, one-fourth of the purchase-money is to be paid 
within fourteen days, and the balance within three 
months, with interest at 5 per* cent, in case of delay. 
The solicitor having the carriage of the proceedings 
should, before preparing the draft particulars, obtain 
from the office copies of particulars of sale used on 



THE PROCEDURE OF THE COURT. 



53 



sale. 



similar occasions, and follow, as near as circnm- 
stances will admit, the established form. 

The advertisement for sale is in general an Bequest of 
abbreviated copy of the particulars, and when, settled ^^' 
and signed by the Secretary, must be inserted in 
such newspapers as the Secretary may direct ; the 
usual newspapers being the Times, Estates Gazette, 
and colonial newspapers, with the addition, in 
some cases, of Liverpool, Bristol, and Glasgow news- 
papers. 

If any special arrangements are necessary for Proposal for 
carrying out the sale, or if the petitioner desires 
to have leave to bid at the sale, or to have credit 
for any part of the purchase -money on account of 
his incumbrance, he. should at some convenient 
time before the sale file a proposal in writing, 
stating what he desires, and should apply for. an 
appointment before the, Chief Commissioner to cou.- 
sider such proposal. A form of such proposal is 
given in the Appendix. , . 

The Chief Commissioner will, under special cir- Saic by 

• • - . * ■ . • ' * ^ • . ^ - • • auction. 

cmnstancQs, receive private tepaers for ^ estates ;aboTjt 
to be sold, but as a general rule all estates sold in 
the Court are sold by public auction. The auction 
in general takes place at the office, at 8, Park- 
street, Westminster, in the presence of the Chief 
Commissioner ; but the Chief Commissioner can, if 
necessary, order it to take place at any other place, 
either in London or in any West Indian colony; 
and such an order will not involve a transfer of the 
proceedings. The Chief Commissioner will in such 
case give such directions as may be necessary for 
providing for the proper conduct of the sale, and for 
defraying the expenses thereof. 

If the sale takes place at the office, the biddings 
are opened by the auctioneer, under the directions 
of the Chief Commissioner, and the auction pro- 
ceeds in the usual way ; when the highest offer is 
reached, the Chief Commissioner will in general 
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declare the peraon making such highest offer to be 
the purchaser. 

The Chief Commissioner will, in some cases, fix 
a reserved price as a minimum, under which the 
estate is not to be sold, and in the event of the 
biddings not reaching such reserved price, will 
postpone the sale ; but as the postponement of the 
sale always creates additional expense, and in many 
cases detracts from the value of the estate, it is the 
more usual practice to put the estate up at an upset 
or minimum price, fixed with reference to the esti- 
mated value of the estate, and announce that all 
biddings above that amount are without reserve. 
As the owner and incumbrancers, and all parties 
interested are entitled to bid, they have it in their 
power, by bidding themselves, to prevent the estate 
from being sold at an nnder-value, while the cer- 
tainty of a sale taking place has a great effect in 
stimulating intending purchasers to bid, and thns 
tends to increase the price given. In the event of 
the biddings not reaching the required amount, it 
is always more advantageous for the owner, or 
party principally interested, to become himself the 
purchaser, rather than allow the sale to be post- 
poned, as by purchasing and obtaining a parlia- 
mentary title, he is in a position, if he does not 
desire to retain the estate, to sell on favourable 
terms. 

The Chief Commissioner is not bound to accept 
the highest offer, but may accept such offer as 
appears to him to be most advantageous to all 
parties interested. It is, however, obvious that, 
as a general rule, the highest bidder is the par- 
chaser. 

When the Chief Commissioner has declared any 
person to be the purchaser of the estate, such person 
must sign an acknowledgment in the form given in 
the Appendix, and such acknowledgment will be con- 
firmed by the Chief Commissioner, and filed at the 
office. 
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At the conclusion of the sale, an order will order d*- 
be drawn up in the form given in the Appendix, ^^jJS!^"" 
declaring the purchaser, and giving directions as to 
the payment of the purchase-money. This order 
will be delivered to the purchaser, who must also 
obtain an office copy thereof, to be lodged at the 
Bank of England at the time of the payment of the 
purchase-money. 

The purchaser must obtain from the Bank of Receipts. 
England proper receipts for the moneys paid, and 
must file such receipts at the office. 

If the purchase-money is not paid on the days Proceedingg 
appointed, the purchaser will be in contempt, and ^meS!^' 
liable to be committed; but the Commissioners may 
enlarge the time, on such terms, as to interest or 
otherwise, as they may think proper. The Com- 
missioners have also power, under the 31st General 
Kule, to re-sell the property. 

The purchaser is at liberty to pay the whole of 
his purchase-money into the bank at any time within 
the time limited by the order, and on the due pay- 
ment of such purchase-money, together with intei-est 
(if any), and the amount (if any) payable in respect 
of the cultivation, stock, or plant, he will be entitled 
to a conveyance, and an order for possession. The 
conveyance will be made to the person named in 
the order, or as he shall, by a memorandum in writing, 
filed at the office, direct. 

The conveyance must be prepared by and at the Conveyance. 
expense of the purchaser, but forms and directions 
for preparing it can be obtained at the offica The 
form of the conveyance will vary slightly, according 
to circumstances; three of the most usual forms axe 
given in the Appendix. It must contain a description 
of the estate, with a plan thereof, in conformity with 
the particulars of sale, and must express the excep- 
tions, reservations, estates, and interests (if any), 
subject to which the sale has been made. 

On the execution of the conveyance, the purchaser order for 
will be entitled to the possession of the land com- p®*««««*<»^- 
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prised therein, subject to such estates or interests (if 
any) as are therein mentioned, and to an order 
directing the owner and all other parties to give 
possession thereof. A form of sach order is given 
in the Appendix. The purchaser will also be en- 
titled to the stock or plant on the estate, if thej 
have been included in the sale. 

If the purchaser is desirous, on account of the 
cultivation, or for any other reason, to obtain pos- 
session immediately after the saJe, or at any time 
before the time appointed for payment of the purchase- 
money, and is not prepared to pay the purchase- 
money before such time, the Chief Commissioner willy 
on receiving an adequate guarantee for the payment 
of the purchase-money at the time appointed, give 
the purchaser an order for possession. The guarantee 
of a London banker will in general be deemed 
sufficient. Should the purchaser anticipate or find 
any difficulty in obtaining possession of the estate, 
he may apply either to the Chief Commissioner in Lon- 
don, or to thcLocal Commissioner, for an oi'der to.the 
provost-marshal, directing him to give possession- 

The Chief Commissioner will if necessary, ascertain 
and define the relative rights of the purchaser and 
the prior possessor, with respect to any growing 
crops, stock or plant on the estate; or any rents, rates, 
taxes, outgoings, interest, or annual charges, which 
ought to be apportioned between them. . 

The Chief Commissioner will direct that the dupli- 
cates, or counterparts of leases, subject to which the 
sale is n?ade, be delivered to the pmxhaser, whomay 
also generally obtain, on application, any other deeds,, 
papers, or documents, relating to the land purchased 
by him, as may not be required by the Court, 
upon such terms as to costs, production, redelivery,, 
or otherwise, as may seem proper. 
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Schedule. 



THE PROCEDURE OF THE COURT. 57 

the proceedings — the distribution of the purchase- 
money. 

As soon as the sale is over, the solicitor having pwft 
the carriage of the {proceedings must prepare and 
submit to the Secretary the Draft Schedule of incum- 
brances, of which a form is given in the Appendix. 
Where several estates, included in the same peti- 
tion, are sold together, and appear to be subject to 
the same incumbrances, they may be included in the 
same schedule, otherwise a separate schedule must 
be prepared for each estate. The di-aft schedule 
should contain a concise statement in order of 
priority of the parties entitled to the purchase- 
moneys of the estate, and the nature and amount of 
their claims, as far as they are ascertained, the first 
charge being the commission, deducted in pur- 
suance of the Act of 1862 ; the second charge being 
the costs of the proceedings for sale ; and the third 
charge being the balance (if any) due to the 
Receiver, if a Keceiver has been appointed. 

Where it is apparent that the purchase-moneys 
will be insufficient to discharge more than a certain 
number of the incumbrances, it is unnecessary to 
carry the schedule beyond the claims of such parties 
as appear to have a reasonable prospect of taking 
any benefit under it, leaving subsequent incumbran- 
cers to intervene at their own risk, if so advised. 

The draft schedule will be settled by the Secre- 
tary, and two fair copies of it will then be prepared 
in the office, and signed by the Secretary. One of 
these copies will be kept at the office in London for 
inspection by parties in England, and the other 
•copy will be sent to the Secretary of the Local 
Oommissioner for inspection by parties in the colony. 
The solicitor having the carriage of the proceedings 
should take an office copy of the draft schedule. 

The solicitor must at the same time prepare, and Final notice 
bring to the Secretary for his signature, two fair *® ci*in»«it8. 
copies of the Final notice to claimants, one of which 
will be filed at the office, and the other returned to 
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the solicitor. A form ofthe final notice is given in the 
Appendix. The Secretary will then give directions 
as to the printing of this notice, the newspapers in 
which it is to be advertised, and the parties on whom 
it is to be served. The final notice, when settled and 
signed by the Secretary, must be printed on foolscap 
paper, and twelve copies lodged at the office, of 
which a certain number are sent by the Secretary 
to the Secretary of the Local Commissioner, for the 
information of parties in the colony. Printed copies 
must be served on the owner and all the incum- 
brancers whose names appear on the draft schedule, 
or who have filed claims, and on such other parties 
as the Secretary may direct. Service of this notice 
need not be personal, but may be effected by post 
through the office. 

The final notice must in all cases be duly adver- 
tised. According to the present practice, it is 
sufficient to advertise it once in the TimeSf and 
once in the colonial newspaper. 

The notice to claimants will name a time within 
which claims or objections to the draft schedule may 
be filed, and any person is at liberty within the above 
time to Ae claims or objections, whether named in 
the draft schedule or not, but after the expiration ofthe 
above time no claims or objections will be received, 
except by special leave, and upon such terms as to 
costs or otherwise, as the Chief Commissioner may 
direct. Any claim or objection which may be 
filed, must be duly verified by affidavit or otherwise, 
and must contain the name and address of some 
solicitor or other person in London upon whom 
notices may, if necessary, be served. The claimant 
must also, if he intends to prosecute his claim, 
appear in support of it either personally or by his 
solicitor or counsel, at the time and place appointed 
in the final notice for the final settlement of the 
draft schedule. 

On the day fixed for the final settlement, the 
solicitor having the carriage of the proceedings most 
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appear before the Chief Commissioner at the appointed 
time and place, and move that the draft schedule be 
finally settled as it stands, or with snch variations 
as he may desire to have made in it. The Chief 
Commissioner will on this occasion consider in suc- 
cession each claim as appearing on the draft schedule, 
and will hear and dispose of any objections or appli- 
cations respecting such claims. He will then con- 
sider and dispose of in succession, and in the order 
of the dates on which they were respectively filed, 
such claims and objections (if any) as have been 
filed, and have not already been disposed of. 

After hearing all parties, and disposing of all 
snch claims and objections, the Chief Commissioner 
will finally settle the draft schedule, but if any 
points are raised which appear to require further 
consideration or special argument, the Chief Com- 
missioner will appoint a day for such argument, and 
will adjourn the consideration of the draft schedule 
until such points have been finally disposed of. 

If on the final settlement the formal evidence in 
support of any claim is defective, or if it is necessary 
for the purpose of ascertaining the amount due to 
any party to make any inquiries, take any accounts, 
or tax any costs, the Chief Commissioner will refer 
it to the Secretary to see to the production of the 
necessary evidence, make the necessary inquiries, 
take the necessary accounts, and tax the costs; but 
except as to such matters as may be specially 
reserved, the draft schedule will be deemed to be 
finally settled. 

When the amounts due to the parties named in conflrmation 
the draft schedule have been ascertained, and nothing 
further remains to be done, the draft schedule will 
be completed, and confirmed by the Chief Commis- 
sioner. 

The Final schedule of incumbrances, which is in 
effect a copy of the draft schedule as finally settled 
a d confirmed, will then be drawn up in the office 
and signed by the Chief Commissioner. The final 
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schednle is then entered among the records of the 
Court, as evidence of the mode in which theporchase 
moneys of the estate have been administered, and 
office copies of it can be obtained bj parties desiring 
the same. 

The moneys in Court will not in general be 
distributed until the draft schedule has been 
confirmed, but payments will, in some cases, be 
made, after the final settlement, to parties whose 
rights are not likely to be aficcted by the result of 
the accounts or inquiries. The solicitor having the 
carriage of the proceedings can in general obtain 
payment on account of his outlay at any time after 
the purchase-moneys have been paid into the bank. 

Payments are always made by cheques on the Bank 
of England, and the party desu'ing payment, or his 
solicitor, must obtain an appointment before the 
Chief Commissioner for such purpose, and must bring 
with him a stamped receipt signed by the person 
entitled to receive the money. When the parties 
entitled to receive the money appear to be trustees, 
the Chief Commissioner will, if he thinks fit, require 
notice to be served on the parties beneficially in- 
terested before payment to the trustees. 

Where accounts or inquiries are directed, the 
party prosecuting such accounts or inquiries must 
apply for an appointment before the Secretary for 
such purpose. The procedure on such accounts 
and inquiries is similar to the analogous procedure 
in Chancery. On the completion of the accounts 
or inquiries the Secretary certifies the result thereof, 
reserving, if necessary, any points of importance 
for consideration before the Chief Commissioner. 
Any party dissatisfied with the certificate of the 
Secretary can except to it within a reasonable 
time, otherwise it will be confirmed by the Chief 
Commissioner. 

It will generally be necessary, before the confir- 
mation of the draft schedule, to tax the costs of the 
solicitor having the carriage of the proceedings ; 
snch taxation in general takes place after the final 
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settlement. If, however, no opposition is anticipated, 

the solicitor having the carriage of the proceedings 

can obtain the taxation of his costs before the final 

settlement, so as to save the delay occasioned by 

a subsequent reference ; or where the party having 

the carriage of the proceedings is in effect the party 

entitled to the ultimate balance in Court, so that 

the costs, whether taxed or not, must come out of 

such balance, such party can, if he thinks fit, 

waive the costs, and settle with his solicitor out of 

Court. Where a sum of money is divisible among Settlement of 

two or more persons, and the proportions m which of Court. 

they are respectively entitled can only be ascertained 

by entering into complicated accounts, the Chief 

Commissioner will, on application, pay the money 

on their joint receipt, leaving them to divide it 

between them out of Court ; and thus save the 

expense of taking the accounts. When the 

priorities of the incumbrances have been once 

ascertained, the proceedings on the draft schedule 

liave not in practice been found to lead to 

difEiculties ; for, as the fund is limited in amount, 

there is always a strong inducement to come to a 

mutual understanding, and thus save the expense 

of litigation. 

The principal questions which have hitherto arisen ^^^bednie. 
on the settlement of the draft schedule have been on 
the liens of consignees, managers, and trustees, as to 
which much discussion and argument have taken place. 
It has been held, as the result of the cases which have 
been decided on the subject, that the claim of a con- 
signee, manager, or trustee, occupies a position 
analogous to that of a claim of salvage or bottomry, 
taking priority not only over the interest of the owner, 
bnt over all estates, interests, and incumbrances 
whatever ; on the principle that it is by virtue of this 
expenditure that the security of all parties is kept in 
existence, and that parties lending their money on 
the security of West Indian estates have implied 
notice of the necessity of such expenditure. In cases 
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between consecntive eonsigaees or managers^ the 
claim of the last consignee or manager has been 
preferred to that of the former, according to the 
rnle of the civil law ; '^ interdnm posterior potior 
est priori ; nt puta, si in rem Ipsam conservandam 
impensam est^ qnod seqnens credidit. Hnjns enim 
pecnnia salvam fecit totins pignoris causam." 
The principles inrolved in the above questions 
are discussed at length in the judgments of the 
Chief Commissioner^ reported in the Appendix.^ 

Partition, Exchange, or Division. 

The procedure of the Court as to these heads is 
similar, mutatis mutandis, to that already described 
as to proceedings for a sale. 
Application Where the owner or incumbrancer of an un- 

for porution. diyi(j(j(j g^are of any land is desirous of obtaining a 
sale thereof, and is unable to obtain the consent of 
the owner of the other undivided share to a sale of 
the entirety, it is often found convenient, instead 
of selling an undivided share, to cause the land to 
be partitioned, and to sell the share of the party 
applying. For this purpose the Court has juris- 
diction, under the 55 th section of the Principal 
Act, when application has been made for the sale 
of an undivided share of any land, to cause such 
land to bo partitioned. 

Such a partition is compulsory on the owner of 
the other undivided moiety. To obtain such a 
partition, the petitioner for sale must, after pre- 
senting his petition for sale, present a petition for 
partition in the form given in the Appendix, and a con- 
ditional order will then be made on the petition for 
partition similar to that made on the petition for 
sale. The proceedings for the service and advertise- 
ment ofthe conditional order for partition, and making 

> Scott V. lifesbitt, 14 Yes, 438 ; Morlflon v. Morlion, 2 Sm. & O. , 
564 ; Be Oreatheed, exparU Davis and BoddlnGrton«-AppendIz ; Be 
Greatheed, exparte W. S. Greathced— Appendix; Fraser v. Burgess — 
Appendix; 8 W. It, 876, 12 Moo., P. C, 314; Be Harriott— Appendix : 
Bo Macdowall— Appendix. 
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the same absolute, will be the same as above 
described as to the conditional order for sale. 

When an absolute order for partition has been 
made, the Chief Commissioner will appoint one or 
more competent persons to survey the land referred 
to in the order, and to make a report as to the best 
mode of effecting such partition, and will give all 
necessary directions for the above purpose. 

Such report must be verified by affidavit, and 
refer to a plan showing the mode in which it is 
proposed to effect the partition. On the return of 
the report, the Chief Commissioner will fix a day 
for its consideration, and will order notice 
thereof to be given to the owner of the other share. 
After considering the report, and disposing 
of any objections thereto, the Chief Commissioner 
will make an order for partition similar to those 
made by the Inclosure Commissioners, and such 
order will take effect from the execution thereof. 
The petitioner can then proceed with the sale of the 
share of the estate in which he is interested. 

The procedure for obtaining an exchange is 
similar to that for obtaining a partition, except that 
the consent of the owner of the lands to be taken in 
exchange will be necessary. 

The Commissioners have jurisdiction, under the 
57th, 5dth, and 59th sections of the Principal Act, 
to make orders for partition, exchange, or diyision, 
over lands not the subject of proceedings for a sale ; 
but the proceedings for obtaining such orders are 
wholly voluntary, and are analogous to proceedings 
taken for similar purposes before the Inclosure Com- 
missioners. 

It will appear from the foregoing sketch of the 
procedure of the Court that of the three stages into 
which the proceedings for sale are divided, the first 
and third are the concern of the vendors ; the pur- 
chaser is interested in the second alone. Thus the 
two parties never come into contact. The new pro- 
prietor need not inquire even the names of his pre- 
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decessors, and has no occasion- to trouble himself 
with their respective rights and interests. The late 
proprietors receive the value of the estate, but enter 
into no covenants, and undertake no responsibilities. 
The Court is interposed between them as vendor to 
the one and as purchaser to the other. 

The proceedings are originated by the owner or 
any incumbrancer ; and if within a limited " time no 
good reason is shown to the contrary, an order for 
sale is made. If, on the other hand, the owner 
objects to a sale, and can show that the incam- 
brances are small in comparison with the value of 
the property, and that there exists a reasonable 
prospect of discharging them by other means, the 
Court will refuse or postpone the order. 

The sale takes place under the direction of the 
Court, and all necessary steps are taken to conduct 
it to the greatest possible advantage. On payment 
of the purchase-money, the purchaser receives hia 
conveyance from the Court, which is his sole title- 
deed, and which guarantees him against all the 
world. Armed with this single document, he may 
cultivate, sell, mortgage, settle or devise his estate, 
without risk, expense, or trouble, and with the 
certainty that whatever diflSculties may hereafter 
occur as to his title will be due to himself alone, aa 
all connection with the past is effectually sundered. 
Should, however, circumstances again arise to in- 
volve the title, the process of sale can be repeated, 
and the new difEculties consigned to the same 
oblivion as the old ones. 

It only remains to effect a due distribution of the 
purchase- money, which, of course, requires great 
care and deliberation on the part of the Commis- 
sioners to prevent injustice. Under the ordinary 
practice, the responsibility for the due application 
of the purchase-money falls on the purchaser, who 
is bound to examine closely into the title and 
interests of all the incumbrancers, as he pays the 
purchase-money at his own risk. But under the 



THE PROCEDURE OF THE COURT. 65 

new system, the purchaser is wholly free from this 
responsibility, and the task of ascertaining the rights 
of all parties is imposed upon the Conrt. 

This proceeding resembles, to a considerable 
extent, the ordinary investigation of title by the 
purchaser's conveyancer, with the important ex- 
ceptions that the purchaser is in no way concerned 
with it, and also that it is done for the last time, 
and can never be called in question. 

It is obvious that in this stage of the proceedings 
great caution is necessary, and, indeed, there is not 
the same demand for expeditious procedure as in 
the other stages. It is important that no delay 
should take place in selling the estate, and giving 
possession to the purchaser ; but no injustice is 
done by deferring the final distribution of the 
purchase money until sufficient notice and oppor- 
tunity can be given to all parties, as well in Eng- 
land as in the West Indies, to come forward and 
establish their claims. 

When the rights and interests of all parties have 
been duly ascertained, the purchase-money is dis- 
tributed among the parties entitled thereto, and the 
surplus paid over to the owner. 

It will be seen that the operation of this system '^f^J["^**^tOTi. 
is beneficial alike to the incumbrancer, the pur- 
chaser, and the owner. The incumbrancer is 
enabled to realise his principal and interest in full 
without expense, and in a limited time ; without 
instituting any suits, entering into any covenants, 
or incurring any liability. The purchaser steps 
into his estate on the day of sale, at a trifiing cost, 
freed from all the reminiscences of past dealings, 
and clogged with no anxieties as to his present or 
future title. Nor are the advantages to the owner 
less conspicuous. The prospect of immediate 
possession, without delay or expense, and with the 
security of a Parliamentaiy title, giving unbounded 
facilities for future dealings, cannot fail consider- 
ably to enhance the saleable value of the property, 
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and will, in many cases, tempt purchasers who 
wonld otherwise have been deterred from investing 
in land by the expense, annoyance, and risk of a 
long inyestigation of title. The facility of raising 
the pnrchase-money by mortgage will also bring 
into the market many persons who would other- 
wise have been unable to compete. 

Thus, not only is the actual valae enhanced, bat 
the market is widely extended, both of which canses 
will operate to increase the price, and provide a 
larger surplus for the owner. At the same time, 
the introduction of foreign capital, which such sales 
will have a marked tendency to encourage, cannot 
fail to benefit the community. 
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" An Act to facilitate the Sale and Transfer of Incum- 
bered Estates in the West Indie8,''^l\th August, 
1864. 

Whereas it is expedient that facilities should be 
given for the sale and transfer of incumbered es- 
tates in the several West Indian Colonies mentioned 
in the schedule hereto : be it enacted, therefore, by 
the Queen's most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Tem- 

Eoral, and Commons, in this present Parliament assem- 
led, and by the authority oi the same, as follows : 

Preliminary. 

1. This Act may for allpurposes be cited as " The 
West Indian Incumbered Estates Act, 1854." 

2. This Act shall not take effect until her Majesty 
has, by Order in Council to be made as hereinafter 
mentioned, directed the same to come into operation 
in one or more of the said scheduled colonies. 

3 (a). In the construction and for the purposes of 
this Act the following terms shall have the respective 
meanings hereinafter assigned to them; that is to 
say, '^ Land" shall extend to sugar and other planta- 
tions, messuages, tenements, and hereditaments, 
corporeal and incorporeal, of every tenure or de- 
scription, and shall, include and denote that estate or 
interest in any hereditaments which any person ap- 
plying for a sale is possessed of, is entitled to, or has 

faj Bepealed. 
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any mortgage, charge, or incumbrance upon : " In* 
cumbrance" shall mean any debt, portion, legacy, or 
other sum of money constituting a charge or lien on 
land, or raisable out of land ; ** Incumbrancer" shall 
mean any person entitled to such incumbrance, or en- 
titled to require the payment or discharge thereof : 
"Possession" shall include the receipt of the rents 
and profits : " Owner" shall mean any person entitled 
in possession to land, or the receipt of the rents and 
profits thereof, or who would be so entitled if there 
were no incumbrances on such land, for a term of not 
less than thirty years unexpired, or for an estate or 
interest for his own life, or for an estate or interest 
determinable on the dropping of any other life or 
lives, or for any greater estate or interest : " Person 
and owner" shall extend to a body politic or corporate 
as well as to an individual : " Commissioners" shall 
mean the persons appointed Commissioners for the 
sale of incumbered estates in the West Indies ss 
hereinafter mentioned. 

Constitution and Powers of Commissioners. 

4. It shall be lawful for the Commissioners of her 
Majesity's Treasury. for the time' being to appoiutany 
number.of persons, not exceeding thr^e, to be Commis- 
sioners under this Act during her Majesty's pleasure^ 
and upon every vacancy in the office of any such 
Commissioner in like manner to appoint some other 
person to such office ; and the said persons so to be, 
from time to time, appointed shall be Commissioners 
for the execution of this Act, and shall be styled 
'* The Commissioners for Sale of Incumbered Estates 
in the West Indies. 

5. Of the above Commissioners one shall be styled 
" The Chief Commissioner," and the other or others 
shall be styled "The Assistant Commissioner or 
Commissioners." 

6. The Chief Commissioner shall be a barrister-at- 
law of not less than ten years' standing, and shall re- 
side in England; the assistant Commissioners shall 
from time to time be employed in the execution of 
this Act in such manner as the Chief Commissioner 
may direct. 

/. For the purpose of aiding in the execution of 
this Act, the Governor or other person administering 
the government of any colony may appoint to be 
Local Commissioners for such colony during pleasure 
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any number^ not exceeding three, of the following 
persons ; that is to say, any Yice-chancellor, Chief 
Justice, Judge, Attorney-general, Solicitor-general, or 
other legal or public officer holding any office in the 
colony in which such appointment is made ; or any 
other person usually resident in such colony. 

8. The Commissioners shall cause to be made for 
their commission such seal or seals as they may re- 
quire, and shall cause to be sealed with one of such 
seals all orders, conveyances, and other instruments 
proceeding from the Commissioners in pursuance of 
this Act ; and all such orders» conveyances, and other 
instruments, or copies thereof, purporting to be sealed 
with such seal of the Commissioners, shall be received 
in evidence, without any further proof. 

9. The Commissioners of her Majesty's Treasury 
may from time to time appoint and remove a Chief 
Secretary, and also such assistant secretaries, clerks, 
messengers, and officers as they may deem necessary 
for the purposes of this Act. 

10 (a). The offices of the Commissioners, and all 
powers, rights, and privileges pertaining thereto, shall 
continue and be in force only for a period of six years 
next ensuing the date at which this Act takes effect, 
and from thenceforth until the next session of Par- 
liament. 

11. No Commissioner shall during his continuance 
in office be capable of being elected or of sitting a^a 
member of the House of Commons. 

12. There shall be paid out of moneys to be pro- 
vided by Parliament, to the Chief Commissioner, two 
Assistant Commissioners, Chief Secretary, and to all 
such assistant secretaries, clerks, messengers, and 
officers as may be appointed by the Chief Com- 
missioner in England, such salaries as the Commis* 
sioners of her Majesty's Treasury may from time to 
time recommend, so that the same do not exceed in 
the following cases the sums hereinafter mentioned; 
that is to say, in the case of the Chief Commissioner, 
the sum of two thousand pounds by the year : in the 
case of each Assistant Commissioner, the sum of one 
thousand five hundred pounds by the year: the 
salaries of the Local Commissioners, and of all such 
assistant secretaries, clerks, messengers, and officers as 
may be appointed under this Act in any colony, shall 
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be paid out of moneys to be provided by tbe colonies 
as oereinafter mentioned. 

13. (a) The Commissioners may fix such scale of fees 
to be paid in respect of proceedings under this Act, 
both in England and the colonies, as they think fit, 
but all fees to be paid in any colony shall be subject 
to disallowance or alteration by the Legislature of 
such colony. 

14. All expenses incidental to carrying this Act 
into execution, and not being such salaries as afore- 
said, or defrayed by fees, shall be paid for, if incurred 
in England, out of moneys to be provided for that 
purpose by Parliament; and if incurred in any colony, 
by moneys to be provided for that purpose by the 
Legislature of such colony in manner hereinafter 
mentioned. 

15. Every Commissioner and Local Commissioner 
appointed under this Act shall, before he enters upon 
the execution of his office, take the following oath ; 
that is to say : *' I, A. B,, do swear, that I will faithfully, 
impartially, and honestly, according to the best of my 
skill and judgment, fulfil all the powers and duties of 
a Commissioner under an Act passed in the year 
of the reign of Queen Victoria, intituled [here get forth 
the title cfthis Act,']*' And such oath shall, in the 
case of the Chief Commissioner and Assistant Commis^ 
siouers, be taken before one of the Judges of her 
Majesty's Superior Courts in England^ and m the case 
of any Local Commissioner be taken before the Judge 
of the Supreme Court of the colony for which he is 
appointed Commissioner. 

16. The appointment of every Commissioner and 
Local Commissioner shall be published as follows ; that 
is to say, the appointment of the Chief Commissioner 
and Assistant Commissioners in the London Gazette : 
the appointment of any Local Commissioner in the 
newspaper of the colony in which Government notices 
are usually published : and no Commissioner or Local 
Commissioner shall act until publication as aforesaid 
has been made of his appointment. 

17* (b) The Commissioners shall constitute one 
Court of Record, having, for the purposes of this Act, 
and subject to tiic provisions thereof, jurisdiction 
throughout England and any colony or colonies within 
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which this Act comes into operation ; and all pro* 
ceedings, inquiries, suits, or trials to be taken, made, 
or had under this Act, and all investigations of any 
matters or things arising out of or incidental to any 
such proceedings, inquiries, suits, or trials, may, sub- 
ject to the provisions hereinafter contained, be at any 
stage or at any time transferred from England to any 
colony, or from any colony to England, 

18. All acts, matters, and things which the Com- 
missioners are by this Act empowered to do, and all 
the powers and authorities hereby given to them, 
may, under any order of the Commissioners made for 
that purpose, be done or exercised by the person or 
persons hereinafter mentioned; that is to say, in 
England by the Chief Commissioner, either alone or 
with one Assistant Commissioner ; in any colony by 
any Assistant Commissioner, either alone or jointly 
with the Local Commissioners of such colony, or any 
one of them, or by the Local Commissioners or Commis- 
sioner of such colony, or any two of them, if more 
than two. 

19. The Commissioners shall frame, and cause to be 
printed and circulated, or otherwise promulgated, as 
they see occasion; forms of application and directions 
indicating the particulars of the information to be 
furnished to the Commissioners when any application 
is made to them under this Act, with reference to 
title, incumbrances, and the circumstances of land, 
and such other information as in the judgment of the 
Commissioners may assist them in fbrming an opinion 
on such application, and also sach other forms and 
directions as the Commissioners may deem requisite or 
expedient for facilitating proceedings under this Act. 

20. The Commissioners shall, having regard to the 
laws and usages of each colony in which the same are 
intended to take efifect, frame rules for the following 
purposes ; that is to say, for regulating the course of 
procedure under this Act ; the several powers and 
duties of the Assistant and Local Commissioners ; the 
conduct of proceedings in England and the colonies ; 
and the transfer thereof from England to the colonies, 
and from the colonies to England j for securing the 
prompt and due distribution and payment of the 
moneys received upon sales under this Act amongst or 
for the benefit of the persons entitled thereto ; for the 
protection, in respect of such moneys, of the interests 
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of persons under disability, and of future interests ; 
for the protection of the interests of absent parties, 
and of the interest of parties in cases where the pro- 
ceedings are transferred from England to the colonies, 
or vice versd ; generally for the due execution of the 
powers vested in the Commissioners under this Act, 
and for giving effect to the provisions and objects 
thereof : and all rules so made shall, unless disallowed 
in manner hereinafter mentioned, have the same force 
as if they had been enacted by Parliament. 

21. All rules made under the above authority shall 
be laid before her Majesty in Council, and it shall be 
lawful for her Majesty by Order in Council to dis- 
allow the same, and any rule so disallowed «hali from 
the date of its disallowance be void, but all matters 
and things previously done in pursuance thereof shall 
have the same validity as if no such disallowance had 
taken place. 

22. The Commissioners shall have power — 1, To 
require by summons under their seal the attendance 
before them, at a time and place to be mentioned in 
such summons, of all such persons as they may think 
fit to examine in relation to any question or matter 
depending before them ; 2, to require by a like sum- 
mons all such persons to produce before them all 
deeds, books, papers, documents, and writings relating 
to such question or matter ; 3, to examine upon oath, 
or, in the case of persons allowed to make affirmation 
or declaration in lieu of an oath, upon affirmation or 
declaration (as the case may require), all persons 
attending under such summons, and all persons at- 
tending voluntarily as witnesses. 

23. The Commissioners may, in their discretion, 
receive in evidence affidavits ; and such affidavits may 
be made in any part of her Majesty's dominions before 
any person empowered by law to take affidavits, and 
in any other part of the world before any person 
authorised by order under the seal of the Commis- 
sioners to take affidavits ; and the Commissioners may 
by a like order under their seal authorise any person 
in any part of the world to examine, in such manner 
as they think fit, any witness or witnesses in relation 
to any application to or matter pending before the 
Commissioners, and to administer oaths, affirmations, 
or declarations for the purpose of such examination. 
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24. Tiie Commissioners in relation to any matter or 
question before them shall have power to send cases 
for the opinion of any Court of Law or Equity sitting 
in England or in any colony within their jurisdiction : 
to send questions of fact to be tried in England by a 
jury, or in any such colony as aforesaid either by a 
jury or in any other manner in which questions of 
fact are usually tried in such colony. 

25 (a). In all cases within their jurisdiction the 
Commissioners shall, with respect to the following 
matters, that is to say, the enforcing the attendance of 
persons summoned to give evidence, the enforcing the 
production of deeds, books, papers, documents, and 
writings, the punishing persons refusing to give evi- 
dence or guilty of a contempt, the enforcing any order 
whatever made by them under any of the powers'or 
authorities of this Act, have in England all such 
powers, rights, and privileges as are possessed by the 
High Court of Chancery for such or the like purposes 
in relation to any matter depending in such Court, 
and have in any colony within their jurisdiction all 
such powers, rights, and privileges as are possessed by 
the Supreme Court of Judicature in such colony for 
such or the like purposes in relation to any matter or 
thing depending in such Court ; and it shall be lawful 
for the Commissioners in any such colony as aforesaid, 
either to carry into effect such powers, rights, aud 
privileges by officers appointed by themselves, or to 
request any such Court of Judicature as aforesaid, or 
any officer thereof, to enforce any orders made by 
them, and such Court or officer shall thereupon en- 
force the same accordingly. 

Sales by Commissioners, and Distribution of Purchase 

Moneys, 

26. Subject to the restrictions hereinafter men- 
tioned, where any land situate in a colony within the 
jurisdiction of the Commissioners is subject to any in- 
cumbrance, the Commissioners shall have power to 
sell the same, or such part thereof as they think fit, 
upon application made to them in manner hereinafter 
mentioned by the owner of such land or any incum- 
brancer thereon. 

27. Where an application for a sale of any such 
land as aforesaid has been made to any competent tri- 
bunal in the colony, and dismissed with costs, no ap- 

(a) Repealed. 
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28. Where any such land as aforesaid is vested in 
any person or persons in trust for any owner, an ap- 
plication for the sale thereof may be made by such 
owner, either with or without the concurrence of sucb 
trustee or trustees, or by such trustee or trustees with 
the concurrence of such owner. 

29. Where any incumbrance is vested in a trustee 
or trustees, or settled on divers persons in succession, 
tbe Commissioners may act on an application made by 
such trustee or trustees, or by the first person entitled 
to the income of such incumbrance, or by any other 
person having, in the opinion of the Commissioners, an 
amount of interest in the incumbrance sufficient to 
justify his making an application for a sale. 

30. Every application for a sale of land under this 
Act shall be in such form as the Commissioners direct, 
and may, subject to any rules to be framed by the 
Commissioners, be made, at the discretion of the appli- 
cant, either to the [Commissioners acting in England 
or in the colony in which such land is situate. 

31. The Commissioners shall, upon the receipt of 
such application as aforesaid, make such inquiries as 
to the circumstances of the land in respect of which 
the same is made, and of the parties interested therein, 
either as incumbrancers, owners, or otherwise, and 
direct such notices to be given as they think neces- 
sary, to enable them to rorm a judgment as to the 
expediency of a sale, and shall hear by themselves, 
their counsel, or agents, any persons interested in such 
land who may apply to them to be heard, and shall 
upon the conclusion of such inquiries, and after hear- 
ing such parties, if any, as aforesaid, make such order 
in the premises as to the][allowance or disallowance of 
a sale of land as they think just. 

32. (a). No sale shall be made by the Commissioners 
of any land in the cases following : where the amount 
of yearly interest on the incumbrances attaching to 
the land in respect of which any application is made, 
and to any other land subject to the same incum- 
brances, does not exceed one-half of the net yearly 
value of such land and other land, if any, such yearly 

(a) Ropealw*. 
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value to be calculated on the average profits or income 
derived therefrom after deducting all necessary out- 
goings during the preceding seven years, or during 
such other period as the Commissioners may, having 
regard to any special circumstances, think fit ; where, 
for *any reason whatever^ it appears to the Commission- 
ers unjust or inexpedient that a sale should be made. 

33 (a). In making any sale of land under this Act, 
the Commissioners shall have regard to the interests 
of any yearly tenants or other persons, not being in- 
cumbrancers, who may be entitled for the time being, 
by themselves or their agents, to receive or retain the 
produce of such land or of any part thereof, and they 
may, in their discretion, deal with such interests in 
such one of the two following ways as they think just : 
that is to say, they may either make the sale subject 
to such interests, or may cause such interests to be 
valued at a gross amount, and treat the amount so 
valued as an incumbrance, assigning thereto such 
priority as they think fit. 

34 (a). In cases where any land to be sold is subject 
to dower or any interests in the nature of dower, to 
any annual or contingent incumbrance, to any incum- 
brance under the terms of which the incumbrancer 
cannot be required to accept payment of the principal 
money for a term of years yet to come, the Commis- 
sioners shall deal with such interests in one of the two 
following ways : that is to say, they shall either make 
the sale subject to such dower, interests, or incum- 
brances, or they may, with the consent of the parties 
entitled to such dower, interest, or incumbrances, cause 
the same to be valued at a gross amount, assigning 
thereto such priority as they think just. 

35. Every sale of land in pursuance of this Act 
shall be made, under the control and direction of the 
Commissioners, by public sale or private contract, 
together or m parcels, at such time and place, and 
generally in such manner as the Commissioners think 
tit ; and every conveyance of land so sold shall be 
made by the Commissioners under their seal, and shall 
be signed by the Chief Commissioner, or such other 
Commissioner or Commissioners as the Chief Commis- 
sioner may direct, and the execution by any other 
party of such conveyance shall be unnecessary ; and 
such conveyance shall express the interests and in- 

(o) Bepealed. 
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cumbrances (if any) subject to which the lale is made, 
and may be in such form as the Commissioners may 
by order from time to time direct, or as near thereto 
as circumstances permit. 

36. No sale made by the Commissioners shall affect 
any of the following rights or payments : any right of 
common, right of way, or other easement ; any tithes 
or like ecclesiasticnl dues ; any crown rents or other 
like sums payable at fixed periods to her Majesty or 
to the Government of the colony, except in cases 
where the Commissioners undertake to commute such 
crown rents or other like sums as aforesaid, which 
they shall be at liberty to do, with the sanction of the 
Legislature of such colony, in cases where they think 
it will be for the benefit of the parties interested in 
the produce of such sale, and if tney do so they shall 
express in the conveyance that the land sold is dis- 
charged from such crown rents or other sums> as the 
ease may be. 

37* The purchase-money on every sale shall be 
paid, as the Commissioners may direct, either into the 
Bank of England, or into the commissariat chest of 
some colony named by them, and be carried to an 
account to be opened in the name of the Commissioners 
to the credit in each case of the land (describing the 
same by the name of the plantation or estate to which 
it belongs, or by any other name the Commissioners 
tliink fit ); and upon proof being made to the satisfac- 
tion of the Commissioners, and in such manner as they 
may direct, of any moneys so having been paid in, the 
Chief Commissioner, or such other Commissioner or 
Commissioners as the Chief Commissioner directs, ahaU 
endorse a certificate on the conveyance of such pay 
ment ; and any purchaser who has paid any money 
into the Bank or into such commissariat chest as afore- 
said shall be discharged from all liability in respect of 
the application thereof, and such endorsement shall 
be evidence of such payment ; and in all cases her 
Majesty^s Government shall guarantee the safety of 
all moneys paid in pursuance of this Act into the com- 
missariat chest of any colony. 

38 (a). Every conveyance made by the Commis- 
sioners in pursuance of this Act shall vest in the pur- 
chaser the land so sold, subject to such rights and un- 
com muted payments (if any) as are hereinbefore 
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declared not to be afTected by any sale by the 
Commissioners, but discharged from all other interests, 
rights, claims, and incumbrances, except such as may 
in pursuance of the power hereinbefore given be 
expressed in the conveyance to be subsisting on such 
land, and no conveyance made by the Commissioners 
shall be set aside on the ground of their not having 
had jurisdiction over the subject matter thereof. 

39. The Commissioner sball have power to order 
the delivery to the purchaser, or as he directs, of all 
deeds and documents of title belonging or exclusively 
relating to the land sold, which are in the possession 
or power of any of the parties to their order, and. on 
the application of any purchaser, to issue an order for 
the delivery to him of the possession of the land sold, 
or of such part thereof as may not be in the occupation 
of any person subject to whose interest the sale was 
made. 

40. Upon a sale of land under this Act an incum- 
brancer or other interested person (with the exception 
of the person upon whose application the sbIc was 
made), and with the leave of the Commissioners such 
last-mentioned person, may purchase such land or any 
part thereof; and if an incumbrancer becomes a pur- 
chaser he may, if the Commissioners think fit, retain 
out of the purchase-money such amount as would, in 
the judgment of the Commissioners, be eventually 
payable thereout to him in respect of his incumbrance, 
or any less sum on account of such amount, and pay 
the residue only into the Bank or commissariat chest ; 
and such retainer shall be without prejudice to the 
power of the Commissioners to require such purchaser 
to pay back into the Bank or,commissariat chest the 
whole or any part of the amount so retained by him, 
in the event of their afterwards determining that he is 
not entitled to retain the same. 

41. The Commissioners shall apply the money 
arising from any sale made by them in satisfaction of 
the payments hereinafter mentioned according to the 
order following : that is to say, firstly, in paying to 
her Majesty or the Government of the colony the 
consideration for the purchase of such crown rents or 
other like sums, if any, as the Commissioners may 
have thought fit to commute in manner aforesaid; 
secondly, in paying all costs, charges, and expenses of 
and incidental to the sale, including the application for 
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the same, or such of them as they think fit to allow ; 
thirdly, in satisfying the incumbrances affecting such 
land according to their priorities ; and lastly, in pay- 
ing the surplus to the parties who were previously to 
the sale entitled to such land as owners, if such parties 
had an absolute interest therein, but, if they had not 
an absolute interest, then the Commissioners shall 
lay out the same in manner hereinafter mentioned: 
and for the ])tirpo8es of this Act the Commissioner<t 
shall have power, having due regard to the laws 
and customs of each colony, to declare the rights 
and priorities of all parties interested in such land, 
whether as owners, incumbrancers, or otherwise, or 
howsoever. 

42. In cases where the parties who were previously 
to the sale entitled to such land as owners had not an 
absolute interest, such surplus as aforesaid of the pur- 
chase money shall be settled to the same uses, upon 
the same trusts, and in the same manner to and in 
which the land sold stood settled,^ or such of them as 
may be capable of taking effect ; and until such money 
is so laid out it may be paid to trustees to be ap- 
pointed or approved by the Commissioners, for tne 
purpose of being so laid out as aforesaid^ with such 
power for the investment thereof in Government or 
colonial stocks, funds, or securities in the meantime, 
and such directions for the payment of the income of 
such investment in the manner in which the rents of 
the land to be purchased would be applicable, as the 
Commissioners think fit. 

43. In cases where the Commissioners appoint or 
direct the appointment of trustees for any of the pur- 
poses of this Act, it shall be lawful for the Commis- 
sioners to make or to direct to be made such provision 
as they think fit for the appointment of new trustees, 
on any event to be determined by the Commissioners. 

44. In cases where a part only of land subject to 
any incumbrance is sold, the Commissioners may 
charge the part not sold with such incumbrance, or 
an apportioned part thereof, in exoneration of the 
money arising from the sale, and enable persons to 
release the money arising from the part so sold from 
any incumbrance, or to relinquish their claim on such 
money in respect thereof, without impairing such 
incumbrance as to the remaining part of the land 
originally charged. 
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45. (a) In cases where it appears to the Coaamis- 
sioners unjust or inexpedient tliat a valuation shonUl 
be made of such interests and incumbrances as they 
are hereinbefore authorised to cause to be valued at a 
gross sum, it shall be lawful for them to set aside and 
invest any portion of the money arising from any sale 
in such manner as they think fit to meet the claims of 
any such interested persons or incumbrancers, and 
generally the Commissioners shall have power to 
make all such orders and give such directions with 
respect to the application of the money arising from 
any sale as they think best adapted to seciure the just 
and convenient distribution thereof amongst all in- 
terested parties, according to their several rights and 
titles. 

46. No payment under this Act towards the dis- 
charge of any incumbrance, not being a payment in 
full, shall prejudice or affect any right or remedy of 
the incumbrancer in respect of the balance otherwise 
than as against the land sold, and no payment imder 
this Act in respect of any incumbrance shall impair 
any right or equity of any persons out of whose land 
such payment is made to be reimbursed or indemnified 
by any other person or out of any other land, except 
so far as the Commissioners order under any special 
circumstances. 

47. The Commissioners may order any purchase 
'money standing to their account to be invested in 

their name in such Government or colonial stocks, 
funds, and securities as they think fit, with power to 
vary the same into or for others of a like nature; 
and until such stocks,- funds, and securities are sold 
b}^ order of the Commissioners for the purposes of this 
Act, the dividends thereof shall from time to time be 
applied, under the order of the Commissioners, in like 
manner as the rents of the land from the sale of 
which the money invested in such stocks, funds, or 
securities has arisen would have been applicable. 

48. In cases where any money arising from a sale 
under this Act is not immediately distributable, or 
the parties entitled thereto cannot be ascertained, or 
where from any other cause the' Commissioners think 
it expedient for the protection of the rights and 
interests therein, the Commissioners may order such 
money, or any stocks, funds, or securities in which 

(a) Repealed. 
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the same may be invested, to be transferred to the 
account of the Accountant- General of the High Court 
of Chancery in England, in the matter of the parties 
interested in the same, to be described in such manner 
as the Commissioners direct, in trust to attend the 
orders of such Court, or to be transferred to the ac- 
count of such officer in any colony, and be subject to 
the jurisdiction of such Court as the Commissioners 
direct ; and the Commissioners may by their order de- 
clare the trusts affecting such money, stocks, funds, 
or securities, so far as they have ascertained the same, 
or state (for the information of any such Court as 
aforesaid) the facts or matters found by them in rela- 
tion to the rights and interests therein ; and the said 
Court of Chancery and any such colonial Court as 
aforesaid may make such orders with respect to any 
such moneys, stocks, funds, or securities as aforesaid, 
or the application thereof, as the circumstances of the 
case require. 

49. The Commissioners shall have the following 
additional powers in respect of sales of land : that is 
to say, where separate applications are made for sales 
under this Act of different undivided shares of any 
land, a power, with the consent of the applicants, and 
such other consents as the Commissioners think fit to 
require, to include in one sale all such undivided 
shares ; where separate applications are made for sales 
under this Act of different lands, but such lands are 
intermixed, or otherwise adapted to be sold together, 
a power, with such consent or consents as aforesaid, to 
include in one sale such different lands; where an 
application is made to the Commissioners for the sale 
of any undivided share in lands, and the owner of 
any other undivided share or shares, whether incum- 
bered or not, in the same land, is desirous of having 
the same sold at the same time, a power, with such 
consent or consents as aforesaid, to include in one sale 
all such shares as aforesaid ; and all the provisions of 
this Act applicable to any land subject to any incum- 
brance, and ordered to be sold under this Act, and to 
the purchase-money arising from the sale thereof, and 
to the conveyance thereof, shall, so far as circum- 
stances admit, be applicable to any land or share in 
land to be so included in the sale ; and in every such 
case as aforesaid the Commissioners shall apportion 
the purchase-money and expenses as they seem fit. 
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50. (a) A married woman for the time being en- 
titled to receive the income of land for her separate 
use, or having a power of disposing of land, either 
during her lifetime or by will, shall, for the purposes 
of this Act, be deemed a feme sole ; but in other cases, 
where any person who (if not under disability) might 
have made any application, given any consent, done 
any act, or been party to any proceeding under this 
Act, is a minor, idiot, lunatic, or married woman, the 
guardian, curator, tutor, committee of the estate, or 
husband respectively of such person, or if there is 
none^ any person appointed by the Commissioners, 
may make such applications, give such consents, do 
such acts, and be party to such proceedings as such 
persons respectively, if free from disability, might have 
made, given, done, or been party to, and shall other- 
wise represent such persons for the purposes of this Act. 

51. Proceedings under this Act shall not abate or 
be suspended by any death, or transmission or change 
of interest, but in any such case of death or transmis- 
sion or change of interest it shall be lawful for the 
Commissioners, where they see fit, to require notices 
to be given to persons becoming interested, or to make 
any order for discontinuing, suspending, or carrying 
on the proceedings, or otherwise in relation thereto, 
which to them appears just. 

52. In every proceeding under this Act the Com- 
missioners shall have full discretion as to the giving 
or withholding costs and expenses, and as to the per- 
sons by whom and the funds out of which the same are 
in the first instance or ultimately to be paid and 
borne ; but, unless the Commissioners otherwise 
direct, the costs of the petitioner in respect of any 
petition for sale presented under this Act, and of the 
])roceedings thereunder, shall not be payable, out of 
the proceeds of the sale, otherwise than in the same 
order of priority in which the incumbrance of the 
petitioner is payable. 

53. In cases where a competent Court has in the 
course of any proceedings made an order directing 
any land to be sold, the Cummissioners may sell the 
game, without further inquiry ; but in that event, and 
also in any case where any competent Court has made 
an order in any proceedings with respect to any land, 
or the rights of any person interested therein, the 
Commissioners shall, on selling such land, and in dis- 

(a) Bepcalcd. 
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tributing the moneys arising .from such sale, have 
regard to the orders made by such Court, and to any 
inquiries or proof made and taken in the course of 
such proceedings, with power, nevertheless, for the 
Commissioners, whenever it appears to them that 
there is any error in such order, or any defect in any 
such inquiries or proofs, to direct such person as they 
think fit to apply to the Court in relation thereto, and 
such Court may make such order concerning the 
matter of such application as it thinks fit ; and the 
Commissioners may, out of any moneys arising from 
any sale under this Act, where there have been any 
such proceedings as aforesaid, provide for the costs of 
such application, and may, if they think fit, order all 
or any part of the purchase-money, after payment 
thereout of such costs and expenses as may be pay- 
able under the orders of the Commissioners, to be 
paid into the Court in which any such proceedings 
have been instituted. 

54. Where the Commissioners order the sale of any 
land in respect of which any decree for sale has been 
already made by a competent Court, or any proceed- 
ings are pending, they shall, by certificate unoer their 
seal, notify to such Court the order so made by them, 
and all proceedings for or in relation to a sale under 
the decree of such Court shall be suspended; and 
upon the completion of the sale under such order of 
the Commissioners any receiver appointed by such 
Court shall cease to act as such receiver with respect 
to the land or part thereof sold; and pending any 
proceedings for a sale under this Act it shall not be 
lawful for any owner, incumbrancer, or other person 
interested in such land, to commence any proceedings 
at law or in equity for redemption, foreclosure, or sale. 

Powers of Commissioners as to Partition, Exchange, 
Division, and Allotment. 

55. Where an application is made for a sale under 
this Act of an undivided share of any land, or where 
any such undivided share has been sold under this Act^ 
and either before or after the conveyance thereof, the 
Commissioners, on the application of any party in- 
terested in such undivided share, or of the purchaser 
(as the case may be), and after causing to be given 
such notices to the owner or owners of the other un- 
divided share or shares of the same land as they think 
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fit, and hearing all such parties interested in the re- 
spective shares as may apply to them, and making 
such inquiries as may enable them to make a just 
partition, may, if they think fit, make an order for the 
partition of such land; and in such order, or in a map 
or plan annexed thereto, shall be shown the part 
allotted in severalty in respect of each of the un- 
divided shares in such land ; and the part so allotted 
in severalty in respect of each such undivided share 
shall, v^ithout any conveyance or other assurance, 
enure to the same uses and trusts, and be subject to 
the same conditions, charges, and incumbrances, as 
the undivided share in respect of which the same is so 
allotted would have enured or been subject to in case 
such order had not been made. 

56, Where an application is made for a sale under 
this Act of any land, or where the same has been sold 
under this Act, if, either before or after the convey- 
ance thereof, application is made to the Commissioners 
by any party interested in such land, or by the pur- 
chaser (as the case may be) for the exchange of all or 
any pait of such land, the Commissioners may make 
such inquiries as they think fit for the purpose of as- 
certaining whether such exchange would be beneficial 
to the persons interested in the respective lands, and 
cause such notices to be given to parties interested in 
the respective lands as they may think fit; and if, 
after making such inquiries, and hearing all such 
parties interested in the respective lands as may apply 
to them, the Commissioners are of opinion that such 
exchange would be beneficial, and that the terms 
therefore are just and reasonable, they may make an 
order for such exchange accordingly; and in such 
order for exchange, or in a map or plan annexed 
thereto, shall be shown the lands given and taken in 
exchange respectively under such order ; and the land 
taken upon such exchange under such order shall, 
without any conveyance or other assurance^ enure to 
the same uses and trusts, and be subject to the same 
conditions, charges, and incumbrances, as the land 
given on such exehange would have enured or been 
subject to in case such order had not been made. 

57. It shall be lawful for the Commissioners, in any 
colony within which this Act may take effect, upon 
the application of the owners of any undivided shares 
(not subject to be sold under this Act, or as to which 
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no proceedings for a sale under this Act are pending), 
to make such inquiries as the Commissioners think tit 
for ascertaining whether a partition would he hene- 
ficial to the persons interested in such respective 
shares ; and in case the Commissioners are of opinion 
that the proposed partition would he beneficial, and 
that the terms thereof are just and reasonable, they 
shall make an order under their seal for such partition 
accordingly ; and in such order, or in a map or plan 
annexed thereto, shall be shown the part allotted in 
severalty in respect of each such undivided share; 
and the part so allotted in severalty in respect of each 
such undivided share by such order of partition shaH, 
without any conveyance or other assurance, enure to 
the same uses, and be subject to the same conditions, 
charges, and incumbrances, as the undivided share 
in re8))ect of which the same is so allotted would have 
enured or been subject to in case such order had not 
been made. 

58. It shall be lawful for the Commissioners, in any 
colony within which this Act may take effect, upon 
the application of the owners of lands in any of the 
said colonies not subject to be sold under this Act, or 
as to which no proceedings for a sale under this Act 
are pending, to make or cause to be made such in- 
quiries as the Commissioners may think fit for ascer- 
taining whether an exchange would be beneficial to 
the persons interested in the respective lands ; and in 
case the Commissioners are of opinion that the pro- 
posed excliange would be beneficial, and that the 
terms thereof are just and reasonable, they shall make 
an order under their seal for such exchange accord- 
ingly ; and in such order for exchange, or in a map or 
plan annexed thereto, shall be sliown the lands given 
and taken in exchange respectively under such order ; 
and the land taken upon such exchange under such 
order, shall without any conveyance or other assur- 
ance, enure to the same uses and trusts, and be subject 
to the same conditions, charges, and incumbrances as 
the land given upon such exchange would have 
enured or been subject to in case such order had not 
been made. 

S^K It shall be lawful for the Commissioners, in any 
colony ^within which this Act may tnke efi\3Ct, up(>n 
the application of any number of persons who arc 
separutcly owners of parcels of land nut subject to be 
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sold under this Act, or as to which no proceedings for 
a sale under this Act are pending, and which are so 
intermixed, or divided into parcels of inconvenient 
form or quantity, that the same cannot be cultivated 
or occupied to the best advantage, to make such in- 
quiries as the Commissioners think fit for ascertaining 
whether a division would be beneficial to the persons 
interested in such lands ; and in case the Commis- 
sioners are of opinion that a division would be bene- 
ficial, they shall make an order for the division thereof 
accordingly, with a map or plan thereunto annexed, 
in which shall be specified as well the parcels in which 
the several persons on whose application such order 
has been made were respectively interested before such 
division as the several parcels allotted to them re- 
spectively by such order; and the parcels of land 
taken under such division shall enure to the same 
uses and trusts, and be subject to the same conditions, 
charges, and incumbrances as the several lands which 
the persons taking the same have relinquished on such 
division would have enured or been subject to in case 
such order had not been mnde. 

60. In the case of land in respect to which no pro- 
ceedings for a sale under this Act may be pending, no 
such order of partition, exchange, or division as afore- 
said shall be made by the Commissioners until such 
notices by advertisement in such public newspaper or 
newspapers as the Commissioners direct have been 
given of such proposed partition, exchange, or divi- 
sion, and three months have elapsed from the publi- 
cation of the last of such advertisements ; and if 
before the expiration of such three months any person 
entitled to any estate in or any incumbrance upon any 
land included in such proposed partition, exchange, or 
division gives notice in writing to the Commissioners 
of his dissent from such proposed partition, exchange, 
or division, the Commissioners shall not make an 
order for the same unless such dissent is withdrawn, 
or it is shown to the Commissioners that the estate or 
incumbrance of the party so dissenting has ceased, or 
that such estate or incumbrance is not an estate or 
incumbrance in respect of which he is legally entitled 
to prevent such partition, exchange, or division ; but 
no such order as aforesaid shall be in anywise liable to 
he impeached by reason of any infirmity of estate or 
defect of title of the persons on whose application the 
same has been made. 
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Conveyances and Proceedings of Commissioners. 

61. Every conveyance executed as required by this 
Act, and every order for partition, exchange, or divi- 
sion made by the Commissioners under their seal, 
shall for all purposes be conclusive evidence that every 
application, proceeding, consent, and act whatsoever 
which ought to have been made, given, and done pre- 
viously to the execution of such conveyance, or the 
making of such order respectively, has been made, 
given, and done by the persons authorised to make, 
give, and do the same ; and no such conveyance or 
order shall be impeached by reason of any informality 
therein. 

62. The Commissioners shall not be subject to be 
restrained in the execution of their powers under this 
Act, nor shall any person be restrained from making 
applications under this Act to the Commissioners, or 
dom^ any other act, or giving any consent under the 
provisions of this Act, by order of any Court of 
justice, or by any other legal process, nor shall the 
Commissioners be required by writ of mandamus, or 
any writ of a like nature, to do any act or take any 
proceeding under this Act, nor shall proceedings 
before them be removable by certiorari or other writ 
of a like nature. 

63. The Commissioners shall not, nor shall any 
person acting under their authority, be liable to any 
action, suit, or proceeding for or in respect of any act 
or matter bond fide done or omitted in the exercise of 
the powers of this Act. 

64. Every person who, upon examination before 
the Commissioners or any of them, or any person ap- 
pointed and authorised under this Act by the Com- 
missioners to administer any oath, affirmation, or 
declaration shall wilfully give false evidence, and 
every person who shall wilfully swear, affirm, or de- 
clare falsely in any affidavit authorised under this 
Act to be received m evidence by the Commissioners, 
shall be liable to the pains and penalties of perjury. 

Appeal* 

65. The Commissioners may review, rescind, or 
vary anv order previously made by them ; and it shall 
be lawtul for any person aggrieved by any order of 
the Commissioners, with their sanction, but not other- 
wise, to appeal to her Majesty in Council, in such 



APPENDIX. 



87 



manner, within sucli time, and subject to such rules, 
regulations, and limitations as her Majesty may by 
Order in Council prescribe ; and the Commissioners 
may, in their discretion, give or refuse such sanction, 
and annex thereto such conditions, as to giving secu- 
rity or otherwise* as they shall think fit ; but in all 
cases where the Commissioners refuse their sanction 
to any appeal their decision shall be final. 

Power to alter Provisions of Act, 

66. Wherever it appears to the Commissioners that 
by reason of the prevalence in any colony of laws or 
customs difiering from those of England, or that by 
reason of any other matter or thing whatsoever it is 
expedient, with the view of carrying into execution 
the purposes of this Act, that there should be sub- 
stituted for the provisions of this Act or any of them 
other like provisions accommodated to the laws or 
customs of such colony; or that further provisions 
should be made for carrying into execution in such 
colony the orders of the Commissioners ; for recon- 
ciling any conflict between the laws of England and 
such colony ; for declaring the law with respect to any 
matter or thing; or otherwise for more eflfectually 
bringing this Act into operation within any colony, 
or carrying into effect the purposes thereof ; it shall 
be lawful for the Commissioners, having due regard 
to the interests of owners, incumbrancers, and others, 
and to the laws and customs of the colony, by order 
under their seal, to make any such substitutions or 
provisions as aforesaid, subject to the restrictions fol- 
lowing, namely, that such substitutions or provisions 
shall not be repugnant to the spirit of this Act or to 
the general law of England, and shall not Affect the 
constitution of the Commissioners as established by 
this Act; but no such order shall be of any force till 
the same shall have been confirmed by order of her 
Majesty in Council in manner hereinafter mentioned. 

67' Before any such order shall be capable of con- 
firmation, it shall for the space of thirty days be 
submitted to the Legislature of the colony within 
which thp same is intended to operate ; and if such 
Legislature, within such period as aforesaid, express 
by resolution their disapproval thereof, such order 
shall thereupon be void to all intents; but if the 
Legislature, within the said period, express by resolu- 
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tion their approval thereof, or come to no resolution 
in respect thereof, the same shall thereupon be 
presented to her Majesty for confirmation, and, if so 
confirmed, shall, as soon as conveniently may be, be 
proclaimed in the colony, and upon such proclamation 
being made shall have the MUne force within such 
colony as if the same had been enacted by authority 
of Parliament. 

68. Any order so confirmed as aforesaid may from 
time to time be rescinded, amended, or altered, as 
occasion may reijuire, by other orders, to be made 
by the Commissioners, and to be submitted to the 
Legislature of the colony, and confirmed in like 
manner. 

69. Her Majesty may from time to time, by 
Order in Council, direct this Act to come into opera- 
tion in any of the said scheduled colonies, and 
thereupon, but not otherwise, the same shall have the 
force of law in such colony or colonies named in such 
order ; but no such Order in Council shall be made 
in respect of any colony until the Legislature of such 
colony has presented an address to her Majesty, pray- 
ing her Majesty to issue such order, and has also, to 
the satisfaction of her Majesty's Principal Secretary 
of State for the Colonies, made provision for the 
payment of the salaries of the Local Commissioners, 
and of all such assistant secretaries, clerks, mes- 
sengers, and officers as may be appointed under 
this Act in such colony, and of such other expenses 
of carrying this Act into execution as are hereinbefore 
directed to be provided for by the Legislature of the 
colony. 
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THE WEST INDIAN INCUMBERED 
ESTATES ACT, 1858. 



21 & 22 VICT., Cap. XCVI. 

An Act to amend ''The West Indian Incumbered 
Estates Act, 1864.— 2nd August, 1858." 

Whereas it is expedient that '^ The West Indian 
Incumbered Estates Act, 1854," should be amended : 
Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of 
the same, as follows : 

1. This Act may for all purposes be cited as " The 
West Indian Incumbered Estates Act, 1858." 

2. "The West Indian Incumbered Estates Act, 
1854** (hereinafter called "the Principal Act ") and 
this Act shall, so far as is consistent with the context 
and objects of such Acts, be construed as one Act 
and this Act and thq Principal Act (hereinafter re- 
ferred to as " these Acts " may for all purposes be 
cited as " the West Indian Incumbered Estates Acts, 
1854, 1858." 

3. The third, tenth, .seventeenth, twenty-fifth, 
thirty-second, thirty-third, thirty-fourth, thirty- 
eighth, forty-fifth, and fiftieth sections of the Prin- 
cipal Act shall be and are hereby repealed. 

4. In the construction and for the purposes of these 
Acts (except when the context or other provisions of 
these Acts require a different construction) the follow- 
ing terms shall have the respective meanings herein- 
after assigned to them : (that is to say, " Land " shall 
extend to sugar and other plantations, messuages, 
tenements, rents, and hereditaments, corporeal and 
incorporeal, of every tenure or description, as well as 
all fixtures and machinery annexed thereto, and any 
undivided share thereof; " Estate " shall extend to an 
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estate in equity as well as at law, and to an equity of 
redemption : " Incumbrance " shall mean any legal or 
equitable mortgage in fee or for any less estate, and 
also any money secured by a trust, or by judgment, 
decree, or order of any Court of law or equity, and 
also any debt, portion, legacy, lien, or other charge 
whereby a gross sum of money is secured to be paid 
on an event or at a time certain, and also any annual 
or periodical charges which by the instrument creating 
the same or by any other instrument is made pur- 
chaseable on payment of a gross sum of money, and 
also any arrear remaining unpaid of any annual or 
periodical charge for payment of which arrear a sale 
of any land charged therewith might be decreed by a 
Court of Equity, and also any sum of money consti- 
tuting a charge or lien on land or raiseable out of 
land : " Incumbrancer " shall mean any person 
entitled to such incumbrance, or entitled to require 
the payment or discharge thereof: '^Possession" 
shall include the receipt of the rents and profits: 
" Owner " shall include any person entitled in pos- 
session, either at law or in equity, to land, or to the 
receipt of the rents and profits thereof, or who would 
be so entitled if there were no incumbrance on such 
land, for a term of not less than thirty years unexpired, 
or for an estate or interest for his own life, or for an 
estate or interest determinable on the dropping of any 
life or lives, or for any greater estate or interest: 
" Person and Owner " shall extend to a body politic 
or corporate as well as to an individual : " Commis- 
sioners " shall mean the persons appointed Commis- 
sioners for the Sale of Incumbered Estates in the West 
Indies, 

5, (a) The offices of the Commissioners, and all 
powers, rights, and privileges pertaining thereto, shall 
continue and be in force only lor a period of five years 
next after the day of the passing of this Act, and from 
thenceforth until the end of the then next session of 
Parliament. 

6. The Commissioners shall constitute one Court of 
Record, and shall have all the powers, authority, and 
jurisdiction of a Court of Equity in England, and in 
any colony or colonies within which these Acts may 
be or come into operation for the investigation of title, 
and for ascertaining and allowing incumbrances and 

(a) See the Expiring Laws Continuance Act, 18C4. 
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cbarges, and the amounts due thereon, and for settling 
the priority of such charges and incumbrances re- 
spectively, and the rights of owners and others^ and 
generally for ascertaining, declaring, and allowing the 
rights of all persons in any land in respect of which 
applications may be made under these Acts, or in the 
money to arise from sales under these Acts, and for 
all other the purposes of these Acts, and shall have 
the like authority and jurisdiction for enforcing, re- 
scinding, or varj'ing any contract for sale made under 
these Acts as are vested in a Court of Equity in 
relation to a sale under the direction of such Court ; 
and all proceedings, inquiries, suits, or trials to be 
taken, made^ or had under these Acts, and all investi- 
gations of any matters or things arising out of or 
incidental to any such proceedings, inquiries, suits, or 
trials, may, subject to the provisions hereinafter con- 
tained, be at any stage or at any time transferred 
from England to any colony, or from any colony to 
England, 

7. In all cases within their jurisdiction the Com- ^o\ren of 
missioners shall, with respect to the following matters : en to enfurco 
(that is to say), the enforcing the attendance of per- orders. . 
sons summoned to give evidence; the enforcing the 
production of deeds, books, papers, documents, and 
writings; the punishing persons refusing to give evi- 
dence, or guilty of a contempt; the enforcing any 
order whatever made by them under any of the 
powers or authorities of these Acts, or otherwise in 
relation to the matters to be inquured into and done 
by them under these Acts; have all such powers, 
rights, and privileges as are by law vested in the 
High Court of Chancery in England for such or the 
like purposes in relation to any suit or matter de- 
pending in such Court, and shall have also, in any 
colony or other part of her Majesty's dominions, all 
such powers, rights, and privileges as are possessed 
by the supreme Court of Judicature in such colony or 
other part of her Majesty's dominions, for such or the 
like purposes, in relation to any action, suit, matter, 
or thing depending in such Court ; and it shall be law- 
ful for the Commissioners either to carry into effect 
such powers, rights, and privileges by officers ap- 
pointed by themselves, or to request the High Court 
of Chancery, or such Court of Judicature as aforesaid, 
or any officer thereof^ to enforce any orders made by 
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them, and such Court or officer shall thfreupt>n en- 
force the same accordingly. 
RestiieUons 8. The Commissioners shall not make an order for 
on sale. ^^^^ ^j^ ^^^y ||^q^ upon application by an incumbrancer 

thereoQi in case it be shown to the satisfaction of the 
Commissioners by the owner of such land that no part 
of such land is subject to any receiver, or is in the 
possession of any incumbrancer, or has been out of 
cultivation for the space of twelve months preceding 
such application, and that the amount of the yearly 
interest on the incumbrances and other yearly pay- 
ments (if any) in respect of charges payable out of 
the income of such land, and the other lands (if any) 
subject to the same incumbrances, do not exceed one- 
half of the net yearly income of such land and other 
lands (if any), such yearly income to be calculated on 
the average profits or income (if any) derived there- 
from, lifter deducting all the necessary outgoings (if 
any) during the preceding seven years, or during such 
other period as the Commissioners may, having re- 
gard to any special circumstances, think fit, or in 
case, for any reason whatever, it shall appear to the 
Commissioners unjust or inexpedient that a sale should 
be made: Provided always, that the decision of the 
Commissioners thereupon, so far as the same relates 
to their power and jurisdiction over such land, shall 
in all cases be final and conclusive to all intents and 
^purposes whatsoever. 
Tenancies to 9. Where a sale shall be made under these Acts, 
?Ji*J?'* *^® Commissioners shall, when and so far as they may 
deem necessary for the purpose of such sale, ascer- 
tain the tenancies of the occupying tenants, and of any 
lessees, under-lessees, or other parties whose tenancies, 
leases, under-leases, or other interests affect the land 
to be sold, or any part thereof, and may give such 
notices, and make or cause to be made such inquiries 
as they shall think necessary, for ascertaining and 
securing the rights of such tenants, lessees, under- 
lessees, or other parties as aforesaid : and all occupy- 
ing tenants, and all persons being or claiming to be 
lessees, under-lessees, or parties interested as aforesaid, 
shall, at such times and places as the Commissioners 
may require, produce all leases, under-leases, agree- 
ments in viriting, ^nd other deeds or documents under 
which sach tenants or persons occupy or claim, if such 
leaseS; under-leases, agreements, or other deeds or 
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documents, or counterparts thereof, be in their pos- 
session or power, and where they occupy or claim 
under leases, under-leases, agreements in writing, or 
other deeds or documents not in their possession or 
power, or under parol agreements or contracts, they 
shall deliver, at such times and places as aforesaid, 
particulars of the terms and conditions upon and sub- 
ject to which they occupy or claim ; and the sale shall 
be made subject to the tenancies, leases, under-leases, 
or interests, ascertained as aforesaid, and subject to 
which the owner or incumbrancer applying for a sale 
shall be owner or incumbrancer, and such other of the 
tenancies, leases, under-leases, and interests, ascer- 
tained as aforesaid, as shall appear to the Commis- 
sioners to have been granted bond fide by the owner 
or person in possession or in receipt of the rents and 
profits, and subject to which it shall appear to the 
Commissioners that the sale should be made, save 
such (if any) of such respective tenancies, leases, and 
under-leases as shall be included in such sale, and, 
where the Commissioners think fit, subject to any 
leases, under-leases, tenancies, or other interests ac- 
cording to any general description, or subject to any 
condition concerning any leases, under-leases, tenan- 
cies, or interests, the nature of which shall not have 
been ascertained or shall be disputed ; and, when the 
Commissioneis shull think fit, such sale may be made 
subject to any annual charge affecting the land to be 
sold or any part thereof, or to any such apportioned 
part of any such annual charge as the Commissioners 
may think fit to remain charged thereon ; and where 
such land or any part thereof is subject to any incum- 
brance under the terms of which the incumbrancer 
cannot be required to accept payment of the principal 
money before the expiration of a term of years unex- 
pired, such sale may, if the Commissioners think fit, 
be made subject to such incumbrance. 

10. Every conveyance executed by the Commis- Effect of 
sioners in pursuance of these Acts shall be effectual conveyance. 
to pass the fee simple and inheritance and absolute 
interest of and in the land thereby expressed to be 
conveyed, or such lesser estate or interest as may in 
such conveyance be specified, subject to such rights 
and uncommuted payments, if any, as are referred to 
in the d6th section of the Principal Act, and to such 
tenancies, leases, under-lease?, incumbrances, and in- 
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terests as shall be expressed or referred to in the said 
conveyance as aforesaid, but, save as aforesaid, dis- 
charged from all former and other estates, rights, 
titles, charges, and incumbrances whatsoever of her 
Majesty, her heirs and successors, and of all other 
persons whomsoever; and no conveyance made by 
the Commissioners shall be set aside on the ground 
of their not having jurisdiction over the subject-matter 
thereof. 

11. It shall be lawful for the Commissioners, where 
they think fit, to pay to any person entitled to any 
annual or other charge or interest, not being an in- 
cumbrance according to the definition of this Act, who 
may consent to accept the same, a gross sum in dis- 
charge or by way of redemption thereof or of a part 
thereof; and the Commissioners may, in all cases 
where they think fit, invest or provide for the invest- 
ment of money, to meet as far as possible any annual 
or periodical charge, or any other charge, incum- 
brance, or interest, where, by reason of such charge, 
incumbrance, or interest being contingent or other- 
wise, it shall appear to the Commissioners proper or 
expedient so to do, and may otherwise make and give 
such orders and directions for applying the moneys 
arising from any sale in such manner as will secure 
the convenient application thereof for the benefit and 
according to the rights of all interested parties ; but 
nothing in these Acts or either of them contained 
shall be construed to restrain the Commissioners, if 
they shall think fit, from selling any land within 
their jurisdiction, absolutely freed and dischai^ed 
from all estates, rights, titles, interests, incumbrances, 
claims, and demands whatsoever, whether at law or 
in equity, and whether annual or periodical, future, 
vested, contingent, or otherwise, save and except suck 
rights and interests as are set forth in the d6th sec- 
tion of the said Principal Act. 

12. Where any person, who (if not under dis- 
ability) might have made any application, given any 
consent, done any act, or been party to any proceed- 
ing under these Acts, shall be an infant, idiot, lunatic, 
or married woman, the guardian, committee of the 
estate, and husband respectively of such person may 
make such application, give such consents, do such 
acts, and be party to such proceedings as such persons 
respectively, if free from aisability, might have made. 
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given, done, or been party to, and shall otherwise re- 
present such persons for the purposes of these acts ; 
but a married woman | entitled for her separate use 
(with or without power of anticipation) shall for the 
purpose of these Acts be deemed a/tfme sole : provided 
always, that where there shall be no guardian or com- 
mittee of the estate of any such person as aforesaid 
being infant, idioti or lunatic, or where any person, 
the committee of whose estate, if he were idiot or 
lunatic, would be authorised to act for and represent 
such person, shall be of unsound mind or incapable 
of managing his affairs, but shall not have been found 
idiot or lunatic under an inquisition, it shall be lawful 
for the Commissioners to appoint a guardian of such 
person, for the purpose of any proceedings under 
these Acts, and from time to time to change such 
guardian ; and, where the Commissioners see fit, they 
may appoint a person to act as the next friend of a 
married woman for the purpose of any proceedings 
under these Acts, and from time to time to remove or 
change such next friend. 

13. Eyery conveyance or order for partition, ex- 
change, or division, executed or made by the Com- 
missioners in pursuance of these Acts, shall be exempt 
from stamp duty, notwithstanding the same may have 
been executed or made in England. 

14. Where her Majesty by Order in Council has 
directed or shall direct the Principal Act to come into 
operation in any of the colonies mentioned iut the 
schedule to the Principal Act, or where any of Auch 
colonies has presented or shall present an address to 
her Majesty praying her Majesty to 'issue such order, 
then and in every such case such order and such 
address respectively shall apply, and be construed to 
apply, as well to this Act as to the Principal Act. 
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25 & 26 VICT., Cap. XLV. 

An Act to amend "The West Indian Incumbered 
Estates Acts, 1854 and 1858.— 17th July, 1862. 

Whereas it is expedient that " The West Indian 
Incumbered Estates Acts, 1854 and 1858," should be 
amended : Be it therefore enacted by the Queen's 
most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : 

1. This Act may for all purposes be cited as "The 
West Indian Incumbered Estates Act, 1862." 

2. "The West Indian Incnmhered Estates Act, 1854, 
(hereinafter called "The Principal Act,") " The West 
West Indian Incumbered Estates Act, 1858/' (herein- 
after called " the First Amendment Act,") and this 
Act shall, so far as is consistent with the context and 
objects of such Acts, be construed as one Act, and the 
Principal Act, the First Amendment Act, and this Act 
(hereinafter referred to as " these Acts"), may for all 
purposes be cited as " The West Indian Incumbered 
Estates Acts, 1854, 1858, 1862." 

3. (a) When the Commissioners shall have made an 
absolute order for the sale of any lands under these 
Acts, they shall have the same powers of appointing a 
receiver or receivers of such lands, or any part thereof, 
as the Court of Chancery in England has of appointing 
a receiver of the rents and profits of any lands within 
the jurisdiction of such Court in a suit relating to such 
lands, and the receiver or receivers so appointed shall 
from the date of such appointment have and possess 
all the powers, authorities, rights and privileges which 
receivers appointed by the Court of Chancery in 
England have in respect of the lands over which they 
are appointed receivers, subject to such general rules 
as the Commissioners in England shall rrom time to 
time make under the Principal Act. 

(a) See the Act of 18G4, sec. 5. 
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4. Every receiver so appointed by the Commissioners 
shall give such security for the due performance of his 
office as the Commissioners shall require, and shall be 
entitled to such remuneration by salary, commission, or 
otherwise, as the Commissioners shall direct, subject 
to such general rules as the Commissioners in England 
shall from time to time make under the Principal Act, 
and the balance due to such receiver in respect of such 
salary, commission, or other remuneration, or in 
respect of such sums as he may have properly ex- 
pended in the management and cultivation of such 
lands, shall be a charge on such lands in priority to all 
incumbrances thereon. ^ 

5. It is hereby declared that the term '' fees" in the 
thirteenth section of the Principal Act includes as well 
fixed payments or charges in respect of proceedings 
under these Acts, as also commissions or per centages 
on the amount of the purchase-moneys of lands sold 
under these Acts. 

6. Where her Majesty, by Order in Council, has 
directed or shall direct the Principal Act, or the Prin- 
cipal Act and the First Amendment Act, to come into 
operation in any of the colonies mentioned in the 
schedule to the Principal Act, or where any of such 
colonies has presented or shall present an address to 
her Majesty, praying her Majesty to issue such order, 
then and in every case such order and such address 
respectively shall apply and be construed to apply as 
well to this Act as to the Principal Act, or as to the 
Principal Act and the First Amendment Act (as the 
case may be.) 
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THE WEST INDIAN INCUMBERED 
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27 & 28 VICT., Cap. CVIII. 

An Act to amend ''The West Indian Incumbered 
Estates AcU."— 29th July, 1864. 

Whereas it is contemplated that " The West Indian 
Incumbered Estates Acts, 1854, 1858, 1862/' should, 
in so far as such Acts or any provisions thereof are 
temporary in their dhration, be continued by an Act of 
the present session of Parliament, for a further period 
to be named in such Act, and it is expedient that the 
same Acts should be amended : Be it therefore enacted 
by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

1. This Act may for all purposes be cited as " The 
West Indian Incumbered Estates Act, 1864." 

2. " The West Indian Incumbered Estates Act, 
1864," hereinafter called the Principal Act, " The 
West Indian Incumbered Estates Act, 1858," herein- 
after called the First Amendment Act, and " The 
West Indian Incumbered Estates Act, 1862," herein- 
after called the Second Amendment Act, and this Act, 
shall, so far as is consistent with the context and 
objects of such Acts, be construed as one Act ; and the 
Principal Act, the First Amendment Act, the Second 
Amendment Act, and this Act may for all purposes be 
cited as '* The West Indian Incumbered Estates Acts, 
1854, 1858, 1862, 1864." 

3. Where her Majesty, by Order in Council, has 
directed or shall direct the Principal Act, or the Princi- 
pal Act and the First Amendment Act, or the Principal 
Act and the First and Second Amendment Acts, to 
come into operation in any of the colonies mentioned 
in the schedule to the Principal Act, or where any of such 
colonies has presented, or shall present, an address to her 
Majesty praying her Majesty to issue such order, then and 
in every such case such order and such address respec- 
tively shall apply and be construed to apply as well to 
this Act, and to any Act of the present session of Par- 
liament continuing **The West Indian Incumbered 
Estates A(t8» 1854, 1868, 1862," as aforesaid (so far 
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as regards the said Acts), as to the Principal Act, or as 
to the Principal Act and the First Amendment Act, or 
as to the Principal Act and the First and Second 
Amendment Acts (as the case may be). 

4. Where any land shall be sold under the aforesaid 
Acts, or any of them, the Commissioners shall have 
power to include in such sale all or any horses, mules, 
cattle^ live or dead stock, plant, carts, carriages, im- 
plements, duplicate and other unfixed machinery, 
utensils, and other chattels and effects used or em- 
ployed in or about the cidtivation of such land or any 
part thereof, and which may be subject to any incum- 
brance affecting such land or any part thereof, and all 
or any other horses, mules, cattle, live or dead stock, 
plant, carts, carriages, implements, duplicate and other 
unfixed machinery, utensils, and other chattels and 
effects used or employed in or about the cultivation 
of such land, and the owner or part owner or any 
mortgagee of which shall apply for or consent to such 
sale, and to apply the moneys arising from the sale of 
such chattels and effects in the same manner in all 
respects as if such chattels and effects had been land 
sold under these Acts, or otherwise according to the 
rights and interests of the parties entitled thereto ; and 
such moneys shall be subject to the payment of the 
same commissions or percentages and fees as they 
would have been subject to if they had arisen from land 
sold under these Acts. 

5. The Commissioners shall have the same powers 
of appointing a receiver or receivers of any lands for 
the sale of which a conditional order has been made 
by them under these Acts, and likewise of the horses, 
mules, cattle, live or dead stock, plant, carts, carriages, 
implements, duplicate and other unfixed machinery, 
utensils, and other chattels and effects used or em- 
ployed in or about the cultivation of such land, or any 
part thereof, which may be subject to any incumbrance 
affecting such land or any part thereof, and all or any 
other horses, mules, cattle, live or dead stock, plant, 
carts, carriages, implements, duplicate and other un- 
fixed machinery, utensils, and other chattels and effects 
used or employed in or about the cultivation of such 
land, and the owner or part owner, or any mortgagee 
of which shall apply for or consent to the appointment 
of such receiver or receivers, as they have under " The 
West Indian Incumbered Estates Act, 1862," over any 
land for the sale of which an absolute order lias been 
made by them. 
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THE EXPIRING LAWS CONTINUANCE 

ACT, 1864. 



ediort title. 
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27 & 28 VICT. Cap. LXXXIV. 

An Act for continuing variout expiring Acts.-^29th 
July, 1864. 

Whbbeas the several Acts mentioned in the first 
column of the schedule hereto are wholly, or as to 
certain provisions thereof, limited to expire at the times 
specified in respect of such Acts in the fourth column 
of the said schedule : And whereas it is expedient to 
continue such Acts, in so far as they are temporary iu 
their duration, for the times mentioned in respect of 
such Acts respectively in the fifth column of the said 
schedule : Be it enacted by the Queen's most Excel- 
lent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the audio- 
rity of the same, as follows : 

1. This Act may be cited for all purposes as the 
" Expiring Laws Continuance Act, 1864." 

2. The Acts mentioned in column one of the said 
schedule, and the Acts, if any, amending the same, 
shall, in so far as such Acts or any provisions thereof 
are temporary in their duration, be continued until the 
times respectively specified in respect of such Acts in 
the fifth column of the said schedule. 
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GENERAL RULES. 

General Rules under the West Indian Incum- 
bered Estates Act, 17th and 18th Vict., c. 117, 
dated the Ist day of May, 1857. 

It is this day ordered by the Honourable Edmund 
Phipps and Sir Frederic Rogers, Bart., being the 
Commissioners for the Sale of Incumbered Estates in 
the West Indies, pursuant to the statute in that case 
made and provided, that the following General Rules 
and Orders shall take effect and be binding in relation 
to all proceedings to be hereafter had or taken under 
and in pursuance of an Act passed in the Session 
holden in the 17th and 18th years of the reign of 
her Majesty Queen Victoria, c. 117, intituled ''An 
Act to Facilitate the Sale and Transfer of Incumbered 
Estates in the West Indies.'' 

1. That in the construction of any general rules or 
orders made by the Commissioners, the words and 
phrases to which a particular or extended meaning is 
assigned by the 3ri section of the Act, shall, when 
used in such rules or orders, be understood to bear 
such particular or extended meaning, except where 
the context or other provisions of the rules require a 
different construction; and the word ''affidavit" shall 
include an affirmation or declaration made by any 
person who by law is empowered to give evidence by 
affirmation or declaration in lieu of oath ; and when 
time is to be computed by days it shall be exclusive 
of Sundays and the following holidays, that is to say, 
Christmas Day, New Year's Day, Good Friday, 
Easter Monday, and Easter Tuesday ; and when it is 
to be computed by the month it shall be construed 
calendar month ; and in all cases it shall be inclusive 
of the first and inclusive of the last day, unless the 
last day be one of such hoUdays, when the following 
day shall be included. 

2. That when the words " the Act" are used they 
shall imply the said Act under authority of whicU 
these rules are issued. That when in any of the fol- 
lowing rules the word "Commissioners" is used it 
shall, where such extended sense is not excluded by 
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the context or by any other of the proyisions herein- 
after following, be understood to mean such one or 
more Commissioners or Local Commissioners as may 
at any time in virtue of the Act, or of any order 
issued in pursuance of the Act, be directed or author- 
ised to perform the duties or execute the authorities 
referred to in such rule. That the word " Londoii" 
shall include as well the city of London as the dis- 
trict comprised within the limits of the Metropolitan 
Police. That the words " West Indies" shall imply 
such one or more of the colonies comprised within 
the schedule of the Act as shall from time to time 
have come within its provisions under the terms of 
the 69th section thereof. 

3. That it shall be in the power of the Commis- 
sioners by any fresh rule or rules from time to time to 
ndd to, alter, or annul any of the rules here made, but 
that every such fresh rule or rules shall be laid 
before her Majesty in Council, and be liable to disal- 
lowance, as is in the 21st section of the Act provided 
with respect to all rules made under the authority of 
the Act. 

4. That all attested copies of petitions, aflSdavits, 
and other documents in the offices of the Court shall 
be written on foolscap paper, bookwise (*), and shall 
contain three folios of ninety-six words in each page ; 
and all copies shall be attested by the Secretary or 
such other officer as the Commissioners shall, from 
time to time, for that purpose appoint, whether such 
copies be brought in for attestation, or be made out in 
the office ; and when it is required that the common 
seal of the Commissioners shall be affixed to any 
document the same shall be done by the Secretary, or 
by such other person as the Court shall from time to 
time appoint for that purpose. 

5. That all proceedings under the Act may be 
commenced in England or in the West Indies ; and 
these general rules shall be applicable to all proceed- 
ings within the West Indies, subject only to such 
modifications as may from time to time be rendered 
necessary by any conflict between the laws of England 
and of any colony therein, and be made by the Com- 
missioners under the powers given by the Act, and 
reserved in these rules. 

6. That it shall be the duty of the Secretary or 

> Bee ante p. 38. 
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ol(ber officer on whom such dul^ shall Arom time to 
time be imposed by the Gommissimiers in London and 
in the West Indies respectively, to render a statement 
in such form, and so certified as the Commissioners 
shall direct, by each bi-monthly mail, of the proceed- 
ings before the Commissioners in England* and the 
Local Commissioners respectively, and of the position 
of each petition (to be interchanged between the 
colony in which any estate is situated and the Court 
of the Chief Commissioner in London)^ and that such 
statement of proceedings shall be open for inspection 
by any person demanding it, without fee or reward. 

Commencement of Proceedings* 

7. That proceedings under the Act shall be com- 
menced by petition, to be addressed and framed 
according to the forms to be approved by the Conk- 
missioners; and every such petition shall be signed 
by the petitioner or his attorney, and shall be accom- ' 
panied by an affidavit verifying the material facts 
therein, and containing an averment that the depo- 
nent does not know or believe that any petition in the 
same matter has been presented in the West Indies or 
in England, as the case may be. 

8. That every person presenting a petition to the 
Commissioners otherwise than through the agency of 
an attorney, shall state some place at foot thereof, in 
London, where such petition is presented in Eng- 
land, or within the chief towns of any colony in the 
West Indies if such petition is presented therein, 
where notices and orders may be served on him ; and 
such party, or, in case of his death or transmission of 
his interest, the party claiming in his right may from 
time to time change such place of address, and substi- 
tute some other phce within the same limits respec- 
tively for the hke purpose. 

9. That after a. petition is filed, the Secretary, or 
such other officer as the Commissioners shall fifom 
time to time for that puspose appoint, shall, on the 
application of any party interested, give a certificate 
that such petition nas been filed, in order that the 
matter may be registered as a 2is pendens, 

10. That on every petition for a sale an order shall 
be made by the Commissioners, either Aismissing the 
petition of reserving it for inquiry, or granting a con- 
ditiottal ovder for a sale, stating therein by name or 
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general description the parties who must be served 
with such order, and the time within which cause 
against such order must be shown ; but the peti- 
tioner, if he be dissatisfied with the fiat of the Com- 
missioners, may, by notice left in the office, require 
that he may be heard by himself, his counsel, or 
agent. 

11. That in any case in which a party shall seek to 
show cause against or to set aside any order made by 
the Commissioners, he shall lodee a notice to that 
effect in the office, and state at toot or on the back 
thereof upon what party he requires such notice to 
be served, and the grounds upon which he seeks to 
show cause against and set aside such order, and the 
subject-matter of such notice shall come on to be 
heard in due course before the Commissioners , but 
the parties so seeking to show cause against or set 
aside any order shall not be permitted to advance at 
such hearing any grounds other than those stated and 
set forth in such notice, unless by special leave of the 
Commissioners, and upon such terms as the Commis- 
sioners may impose ; and the Commissioners, on the 
hearing of such matter, shall, if they think fit, make 
an order to vary or to discharge the order already 
pronounced, or make such other order as they shall 
think fit, and may order the whole or any portion of 
the costs, up to and includine the hearing of such 
matter, to be paid by such of the parties as they shall 
think properly liable thereto. 

Removal of Proceedings, 

12. That it shall be open to any owner or incum- 
brancer, whether he shall have commenced the 
proceedings himself or not, to make apphcation by 
petition to the Chief Commissioner to transfer pro- 
ceedings commenced in the West Indies to England* 
or proceedings commenced in Eneland to the West 
Indies, and that such petition shall state the grounds 
of such application, and be supported by affidavit in 
all its materiid facts, and if it oe shown to the satis- 
faction of the Chief Commissioner that notice has been 
duly served upon all parties interested who have up 
to that time taken part in such proceedings, of such 
application and of the grounds thereof, with copies of 
the affidavit in support thereof, and if no opposition 
be made thereto within such period as the Chief Com- 
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missioner shall from' time to time determine with 
reference to the residences of the parties before him, 
or if the grounds of opposition appear to the Commis- 
sioner insufficient^ or if the consent of all such parties 
be stated in the original affidavit and satisfactorily 
proved before him, and if such Chief Commissioner be 
of opinion that the grounds of such application are 
established, and are sufficient, he shall issue an order 
for the immediate stay of such proceedings in the 
Court in which^they are then pending, and for their 
transfer in the stage they shall then have reached, to 
the West Indies or to England, according to the prayer 
of the petition. 

13. That it shall be in the power of the Chief Com- 
missioner, at any time when it shall appear to him 
desirable for the interests of the several parties, or he 
shall for any special circumstances think it right that 
the proceedings upon any petition should be trans- 
ferred from England to the West Indies, or from the 
West Indies to England, or should be transferred back 
again after any transfer, to direct such transfer. 

14. That upon any such transfer all parties already 
before the Court, or desirous to receive notices, or to 
enter an appearance, shall enter an address with the 
Secretary of the Court to which such proceedings are 
from time to time transferred, that is to say, in Lon- 
don, if such Court is in London, or if in the West 
Indies within the colony in which such Court is 
situate. 

16. That whenever a transfer of proceedings shall 
be directed, under the terms of either of the two last 
rules, from the West Indies to England, or from Eng- 
land to the West Indies, all proceedings under such 
petition, where the same shall be carried on in Eng- 
land, shall cease therein from the date of the order of 
the Chief Commissioner; and where such proceedings 
are carried on in the West Indies, they shall cease 
therein from the date of the receipt of such order by 
the Secretary of the Local Commissioners within the 
colony from which such proceedings are transferred. 

16. That all matters and things previously done 
under such petitions shall have as full ])ower and 
validity as if they had been done, and that they shall 
be deemed to have been done, within that Court, 
whether in England or the West Indies, to which they 
shall be so transferred. 
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17- That in the caae of removal of proceedings from 
England to the West Indies, or vice versd, the cost of 
the proceedings up to the time of such remuTaU in- 
cluding the fees, if any, which may have become pay- 
able under the 13th section of the Act, shall be at 
the discretion of the Chief Commissioner, who shall 
award and apportion the same, and give such order as 
to the payment or recovery thereof, either at the time 
of such removal or at the termination of the proceed- 
ings, by sale or otherwise, as to him shall seem just. 

ProceecUngs ofler absohiie Order of Sale. 

18. That when an absolute order for a sale shall be 
pronounced, the Commissioners may, if they shall 
think it necessary, require the owner and all other 
persons to produce to or lodge with the Commis- 
sioners, on oath, all deeds, books, papers, documents, 
and writings in their possession, custody, or power 
respectively, relating to the premises ordered to be 
sold, and to the charges thereon, and to do all such 
other acts and furnish such information within the 
authority of the Commissioners to direct, as may be 
necessary to enable the Commissioners to sell the 
premises to the best advantages. 

19. That the statements in any petition shall not 
constitute an admission of the vaUdity of any claim 
stated therein, or of any particular sum being due in 
respect of any incumbrance, save claims and sums 
expressly admitted by the petitioner. 

20. That on the order for a sale being made abso- 
lute, a notice shall be circulated among the tenantry 
or persons residing on the property, or others in- 
terested therein, according to a printed form to be 
approved by the Commissioners, specifying the tenan- 
cies, leases, and agreements which are admitted, and 
calling upon all parties who have claims for other 
tenancies, leases, or agreements not specified, or who 
consider that the terms of their tenaocies, leases, or 
agreements are incorrectly stated, to come forward 
and apply for an amendment of the order in this be- 
half. But this rule shall not be construed as render- 
ing it necessary to serve every tenant or every person 
residing on the property, or claiming to be interested 
therein, with such notice. 

21. That if any person shall claim to be entitled to 
any lease or agreement other than those which are 
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admitted, he shall lodge in the office the particulars of 
such claim, accompanied by an affidavit that he be- 
lieves the same to be just and true, and (if he does 
not appear by attorney) stating the address to which 
notices and orders may be served on him; and the 
Commissioners shall thereupon make an order either 
allowing his claims in the whole or in part, or calling 
upon him to sustain it by sufficient evidence, or such 
other order as may meet the merits of the case. 

22. That when the absolute order for a sale shall 
be pronounced, advertisements shall be published in 
a London newspaper, and in one or more newspapers 
published and circulated within the colony in which 
such property is situate, and such other newspapers as 
the Commissioners shall direct, giving notice of such 
order, and calling upon all claimants of estates, in- 
terests, or incumbrances in or upon the premises 
ordered to be sold, to come forward and establish 
their several claims and demands. 

23. That when the absolute order for a sale shall 
be pronounced, the Commissioners shall direct what 
further information shall be procured respecting the 
title of all parties to the premises and to the incum- 
brances affecting the same, and what searches or fur- 
ther searches should be made in relation thereto ; and 
snch person as they shall direct shall forthwith pro- 
ceed to make out a full title to the premises, including 
charges and incumbrances thereon, and shall prove 
and verify the same in such manner as the Commis- 
sioners shall direct ; but the sale itself shall not be 
delayed by the proceedings under this and the pre- 
ceeding rule, unless the Commissioners shall see cause 
for deferring such sale. 

Sale and Conveyance. 

24. That in any case in which it shall appear to the 
Commissioners that any premises can be sold by 
auction to better advantage out of London, the Com- 
missioners may direct that the biddings shall be made 
at such place and before such person as they shall for 
that purpose appoint; and thereupon such biddings 
shall be had accordingly, and shall be returned to the 
Commissioners, who shall declare the highest bidder 
the purchaser, unless the highest sum offered shall be, 
in tne opinion of the Commissioners) clearly inade- 
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quate, or unless the Commissioners shall see good 
cause against confirmine the sale. 

25. That if upon a ifue hy auction the highest price 
offered for any lot he, in the opinion of the Commis- 
sioners) clearly inadequate, they shall he at liberty to 
adjourn the sale of that lot to a future day. 

26. That no sale of any lot shall be deemed to 
have been made until the amount of deposit (if any) 
required by the conditions of sale shall have been 
actually paid in the manner prescribed by such con- 
ditions. 

27. That immediately after a sale, whether by 
public auction or private contract, the purchaser shall 
obtain a certificate under the seal of the Commis- 
sioners that he is the purchaser, thereby authorising 
him to pay the amount of his purchase-money into 
the Bank of England in the case of a sale in England, 
or into the commissariat chest of the colony within 
which such property is situate, where the sale takes 
place within such colony, if there shall be any com- 
missariat chest within such colony, and, where there 
is none, into such commissariat chest within any other 
West Indian colony as the Commissioners direct, to 
the account of the Commissioners, to the credit of 
the estate of A. B., of, &c. [as the case may be], and 
shall procure the notification by the bank, or the 
commissary of the commissariat chest, to the Com- 
missioners of the receipt of the money. 

28. 'J'hat the conveyance or assignment of all pre- 
mises sold by the Commissioners shall be prepared by 
and at the expense of the purchaser, and the draft 
thereof shall be approved of by the Commissioners. 
It shall specify the tenancies (if any) subject to which 
the sale is made, and any apportionment of rent be- 
tween the purchaser and the proprietor of otlur lands 
demised with the lands sold, or any part thereof, and 
any rents or incumbrances remaining charged upon 
the property, or any part thereof, in the hands of the 
purchaser ; and the Commissioners shall, when neces- 
sary, ascertain and define the relative rights of the 
purchaser and the prior possessor with respect to any 
crops on the land. 

29. That the duplicates or counterparts of leases 
where they exist and can be had, or other evidences 
of the tenancies subject to which the sale is made, 
shall be delivered to the purchaser, except where they 
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relate also to other lands, in which case copies shall 
be delivered to him. 

30. That the Commissioners may require and com- 
pel all persons claiming to be tenants to produce the 
leases, or agreements, or other instruments under 
which they so claim, and to give copies thereof. 

31. That in case the purcliase-money, and any in- 
terest which may have accrued upon it under the terms 
of the sale or by law, shall not be paid into the bank 
or into the commissariat chest of the colony, as the 
case may be, within fourteen days after the sale, or 
where there is not a commissariat chest in such 
colony, in such other mode and within such period 
as shall have been in any case directed by the Com- 
missioners, any party to the proceedings may procure 
an order for payment; or the Commissioners may 
make such order without any special application, or 
may, if they think proper, resell the property ; and 
the expenses incident to such resale, together with the 
deficiency (if any), in the price obtained below the 
former price, shall be paid forthwith by the purchaser 
at the former sale, for which payment the deposit (if 
any) shall be a guarantee ; but he shall not be entitled 
to the benefit of any excess in the price which may be 
obtained at the latter sale. 

Distribution of the Purchase Money, 

32. That any deduction in the nature of per centage 
fee out of the purchase money from time to time, 
made payable in England, by any scale of fees in 
respect of proceedings under the Act fixed by the 
Commissioners, under the authority of the 13th sec- 
tion of the Act, or any such deduction made payable 
in any colony within the West Indies, by any scale of 
fees so fixed by the said Commissioners, and not dis- 
allowed or altered by the Legislature of such colony, 
shall be set aside for the purpose of being appropri- 
ated in accordance with such scale or scales of fees, 
before any other application of such purchase money 
under the provisions of the Act. 

33. That the costs properly incurred by an incum- 
brancer coming in and proving his incumbrance shall, 
except where the Commissioners may otherwise di- 
rect, rank in ])oint of priority with the incumbrance 
in respect of which such costs have been incurred. 

34. That a schedule of incumbrances shall be pre- 
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pared by the CommiBsioners, or sucli of their officers 
as they shall appoint, according to their several prio- 
rities, with the sums due on each for pnncipal, inter- 
est, and costs respectively, and, in case of an annuity, 
for arrears and costs ; and when such schedule shall 
be filed, notice thereof shall be given by advertise- 
ment in one or more newspapers, as has been already 
directed in the Rule No. ^2, as to notices of order of 
sale ; and if the Commissioners shall consider it neces- 
sary, notice shall also be specially given to the incum- 
brancers and other parties interested in the premises, 
or their attorneys ; and if no party interested shall 
file an objection thereto within such time as the Com- 
missioners shall appoint for that purpose, the same 
shall stand confirmed without further order ; and all 
parties shall be bound thereby, so far as relates to the 
money produced by the sale of the premises in respect 
of which such schedule shall be made unless the Com- 
missioners shall, on special application, make an order 
to the contrary. 

35. That any party may file an objection to the 
schedule of incumbrances within the time so appointed, 
and shall briefly state therein the grounds of his ob- 
jection, and such objection shall be heard and dealt 
with by the Commissioners in such manner as they 
shall think fit. 

36. That after the schedule of incumbrances shall 
be confirmed, and if the Commissioners shall think 
the funds may be safely distributed, the Commis- 
sioners shall allocate the stock and funds in Court 
(computing the value of the stock at the price of the 
day fof such allocation) among the several incum- 
brancers and parties entitled, according to their 
priorities; and such allocation, so far as it may 
extend, shall be deemed payment of such incum- 
brances, so that they shall cease to bear interest; 
and the owner of the incumbrance shall be entitled 
to the dividends on the stock, and shall be liable to 
all the consequences of its fall or rise in price ; but 
such Commissioners shall not be bound to make any 
allocation of stock or funds in part payment of an in- 
cumbrance without the consent of the incumbrancer, 
unless or until the whole of the lands comprised in 
his security has been sold by the Commissioners ; but 
nothing herein contained shall prevent the Commis- 
sioners from conveying the portion of such lands 
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which has been sold free from and discharged of such 
incumbrance. 

37. That the Commissioners may, before such 
schedule as aforesaid shall be finally settled, upon the 
application of any person who shall be the first or an 
early incumbrancer, and whose claim shall appear to 
be valid, order payment to such incumbrancer of the 
amount claimed by him, or any part thereof, if it 
fihall appear to the Commissioners that such order 
may be made with safety to all parties : but the cost 
of such application shaU not be allowed on taxation 
against the fund, unless, in the order pronounced by 
the Commissioners, they shall award the costs thereof 
to such incumbrancer. 

38. That when stock or money is allocated to trus- 
tees, the Commissioners may refuse to order a trans- 
fer or payment thereof to be made to them, unless 
the full number of trustees shall exist according to 
the provisions of the instrument creating the trust. 

39. That the fund allocated to any party shall not 
be transferred or paid over to him until he shall have 
verified his title thereto as the Commissioners shall 
direct. 

40. That the Commissioners shall not draw in 
favour of, or transfer stock to any person in payment 
of a legacy, until the person entitled to such payment 
shall produce a certificate from the proper officer of 
the payment of the legacy duty, if any payable in 
respect thereof; but the Commissioners may, with 
the consent of such person, draw in favour of, or 
transfer to the proper ofiicer authorised to receive the 
same, the amount of such duty. 

41. That the Commissioners may, in any special 
case, order the payment of money or transfer of stock 
to any person, upon his giving such security as shall 
be approved of by the Commissioners to abide any 
order which the Commissioners may afterwards make 
in regard thereto. 

42. That notice in writing of any assignment, 
charge, or other disposition of any fund in the hands 
of the Commissioners, or of the interest of any person 
therein, must be lodged in the office, stating particu- 
larly the fund to which the same relates, and the 
name of the person whose interest therein is affected, 
and the name of the party so claiming to be interested 
in such charge, and some place in Great Britain, Ire- 
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land, or in that colony in tbe West Indies where such 
proceedings are carried on, where notice may be 
served upon such party or his attorney. 

Proceedings for a Partition. 

43. That when an application for a partition is pre- 
sented under tbe 55th section of the Act, the Commis- 
sioners shall direct what notices shall be served, and 
on whom^ and shall direct advertisements to be pub- 
lished in tbe manner herembefore directed in Rale 
No. 22 for notices by advertisement in the public 
papers, calling upon all parties interested to serve 
notice of objections (if any they have to a partition) 
before a certain day therein to be named ; and on the 
day named in such advertisement, or as soon after as 
may be coovenient, the Commissioners shall hear the 
said application, and if no objection shall be substan- 
tiated, will issue an order to one or more surveyor or 
surveyors to make a report, according to instructions 
to be contained in such order ; and as soon as the re- 
port of tbe surveyor or surveyors shall be returned to 
the Commissioners, they shall name a day on which 
a partition shall be made, unless in the meantime a 
notice of objection shall be served on behalf of some 
interested party, in which case the Commissioners 
shall hear all parties who require to be heard, and ex- 
amine the proceedings, and make a partition or such 
other order thereon as may appear to them to be 
proper. 

44. That application for a partition, under the 55th 
section of the Act, may be either included in an ori- 
ginal petition for a sale, or made by supplemental 
petition, referring to the former petition, and to the 
])roceedings thereon. 

45. That the costs properly incurred in proceedings 
for a partition, including the costs of the survey and* 
advertisements, shall be borne by the owners of the 
estate in proportion to their respective shares ; and 
the amount paid by any owner having a limited inte- 
rest shall be a charge in his favour upon the inheri- 
tance or whole interest in the share allotted to him. 

Proceedings for Exchange or for Division of Inter- 
mixed Land, 

4G. That application for an exchange, under the 
56th section of the Act, innv be cither included in an 
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original petition for sale, or made by supplemental 
petition, referring to the former petition and to the 
proceedings thereon. 

47- That the costs properly incurred in proceedings 
for an exchange or division shall be borne in such pro- 
portions ns the Commissioners shall direct, having 
regard to any special agreement between the parties ; 
and the amount paid by any owner having a limited 
interest shall be a charge in his favour upon the in- 
heritance or whole interest in the lands allotted to 
him. 

48. That the Local Commissioner or Commissioners, 
if more than one, in any colony, and the Assistant 
Commissioner or Commissioners, if residing therein, 
shall, whether sitting singly or jointly, have the 
powers and authorities of a Court of Record. 

Chief Commissioner, 

49. That the Chief Commissioner may, either with 
or without the Assistant Commissioner or Commis- 
sioners, if more than one, do all acts, matters, and 
things, and may exercise all powers and authorities 
which the Commissioners are by the Act or by these 
rules empowered to do or exercise. 

Assistant and Local Commissioners. 

50. That the Local Commissioners and the Assist- 
ant Commissioners resident within any colony, or 
either of them, if more than one, shall have power, 
and they are hereby required, so often as such inqui- 
ries are referred to them by the Chief Commissioner, 
to examine, within the colony in which they are acting 
or resident, into the title or rights of priority of any 
owner or incumbrancer of any estate that is the 

• subject of petition, whether upon the original petition 
or after conditional or absolute order of sale, or after 
sale with view to the conveyance of the property, or 
the distribution of the purchase-money ; and to under- 
take any other inquiries in all cases in which a title or 
titles, priority or priorities, or petition for division, 
exchange, or apportionment, shall be referred to him 
or them by the Chief Commissioner. 

51. That Local Commissioners within the colony 
for which they are appointed, or such Assistant Com- 
missioners (when resident therein), acting separately 
or jointly, shall cause to be put in force, in the manner 



114 AFPEKDIZ. 

therein directed, all or any of the powers in the 
22nd section of the Act contained with respect to the 
attendance or examination of witnesses, or the produc- 
tion of deeds or papers reUting to such several matters, 
and shall examine such witnesses, deeds, or papers, 
and that the said Local or Assistant Commissioners, 
or one of them, as the case maybe, shall certify to 
the said Chief Commissioner the result of any such 
inquiry, who shall thereupon, either alone or with 
such Commissioner or Commissioners, act as seems ta 
him ri^ht in the premises. 

52. That any Local or Assistant Commissioners 
so acting, either together or separately, under the 
directions of the Chief Commissioner, shall have the 
powers, rights, and privileges, which are assigned by 
the 25th section of the Act to the Commissioners 
acting within their jurisdiction. 

53. That the Local Commissioners within the West 
Indies, in their own colonies, and any Assistant Com- 
missioner or Commissioners while residing there, shall 
have the same powers, as far as the same are. appli- 
cable, as are possessed by the Chief Commissioner in 
England, with the exception of the authority to trans- 
for proceedings from £ngland to the West Indies, or 
vice versd, and of the power to frame rules or altera- 
tions under the 20th or 66th section of the Act, and 
of the authority to affix a scale of fees for proceedings 
under the Act. 

Secretary and other Officers. 

54. The Secretary and other officers appointed 
under the Act shall, from time to time, be employed 
in the execution of the Act in such manner as the 
Commissioners shall direct. 

Practioe, 

55. That whenever a party served with or affiMted 
by a conditional order shall file an affidavit or rely on 
any matter as cause against any such order, and shall 
cive notice thereof, and shall not (where such notice 
nas to be both given and received within London, or 
within any West Indian colony, appear in Court to 
show cause against any such conditional order within a 
week ; or where such notice has to pass from England 
to the West Indies, or vice versd, shall not so appear 
within four montfasy such cause shall be disallowed, 
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and the party originally obtainiBg such conditional 
order ^hall be entitled to an office rule, making the 
SMBe absolute against sorii party, wbich shall be an 
authority for taxing the co«ts of supportiiie such order 
against the grounds stated in such notice of opposition, 
and in any affidavit refenng to the same. 

56. That nothing in these rules shall be construed 
to present the Commissionera from limiting or ex- 
tendnig the time for supporting or opposing condi- 
tional orders under spedal circumstances, or from dis- 
missihg or disallowing at once any application to set 
aside a conditional order when the grounds stated on 
the &ce of such application are clearly insufficient or 
futile, or from reconsidering or reversing any order 
already made absolute, or from acting in the premises 
in any way which the diversity in the local residence 
of the pflffties of the justice of the case may seem to 
them to require. 

57. That every attorney who appears for any 
party shall enter his name and address in a book to 
be kept in the office for that purpose; and every 
change of attorney or address shall be entered in the 
same manner. 

58. That every person making an application to 
the Commissioners in England shall enter an address 
in Great Britain or Ireland, and in the case of an ap- 
plication in any colony in the West Indies an address 
within such colony, to which all notices or orders to 
him may be sent, and may change the same from time 
to time; and that any notice or order which may 
reqoire to be served in any matter shall be lodged 
with such of the officers of the Court as the Commis* 
sioners shall appoint for that purpose, and shall be 
served in manner hereinafter mentioned, through the 
office of such officer, unless the Commissioners shall 
otherwise order; and such notice or order may be 
transmitted by the post where there is a communica- 
tion by post, or by messenger where there is no such 
communication, by the clerk or officer so to be ap- 
pointed for that purpose ; and the certificate of such 
clerk or officer of the sending by the post or service 
by messenger, when so served, of such notice or order, 
shall be sufficient proof that such notice or order was 
duly served at the time when the same would reach 
the said address in the ordinary course of the post, 
or at the date at which such notice or order was left 
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at such address in the case of delivering by mes- 
senger. 

59. That whenever a notice or order shall be lodged 
in the office of the Commissioners for the purpose of 
being served, if the application is in England, or in 
any colony in the West Indies within which commu- 
nication by post is established, and be intended for 
places within such communication, the person lodging 
the same shall at the same time bring in and lodge as 
many copies of such notice or order as such person 
shall require to be served ; and shall also, at the same 
time, bring in and lodge in the office as many covers 
or envelopes, with a sufficient postage stamp affixed 
on each, as may be necessary for the purpose of 
transmitting such copies free bv post, and upon which 
envelopes or covers shall be legibly written, by the 
party bringing in the same, the address of the parties 
respectively on whom such copies are to be served ; 
and it shall be the duty of the officer to compare such 
copies with the notice, and to correct the same when 
necessary, and also to compare the address on each 
cover or envelope with the address mentioned at the 
foot of such original notice, and to see that the same 
is correct. And that all notices to be served through 
the notice office shall be lodged in such office before 
the hour of two o'clock on the day upon which it is 
required that the same shall be sent, and that the 
notice clerk himself, or some other of the sworn 
clerks of the Court, shall deliver into the post, office 
copies of the different notices, properly addressed as 
before mentioned, previous to the usual time for 
closing the post-office for receipt of letters to be 
dispatched by the next practicable post; and such 
shall enter in a book to oe kept for that purpose a 
memorandum or minute of his having posted such 
notices ; and there shall be indorsed at the foot or on 
the back of every notice or order that shall be so 
brought into the notice office the name and address of 
every person upon whom it is required that such notice 
or order shall be served, and if an attorney, the name 
of the party for whom he is concerned. 

60. That whenever a notice or order shall be lodged 
in the notice office for the purpose of being served 
within any colony within which no internal communi- 
cation by post is established, or for places not com- 
prehended in such communication, the person bringing 
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such notice or notices for delivery by messenger shall 
tender to the Provost-Marshal within such colony, or 
other officer locally appointed for such purpose, the 
amount that becomes due for the delivery of the same, 
includiug mileage, under and by virtue of the table of 
fees authorised by the Commissioners to be demanded 
and taken in such behalf, and that, in respect of the 
payment for personal service of such notice or orders 
in the manner herein provided, all the provisions with 
respect to such notices contained in the preceding 
rules shall be applicable to the several last- mentioned 
notices. 

61. That whenever the Commissioners shall ap- 
point any person to act in the nature of a guardian 
or next friend^ to protect the rights of an infant, 
idiot, lunatic, or married woman, in any matter de- 
pending before them, the order made by the Com- 
missioners to that effect shall be served upon such 
person or his lawful attorney, and all notices and 
orders subsequently served upon such person shall 
be deemed to have been duly served upon the party 
whose interests such person has been so appointed to 
protect ; but it shall be competent for any person in- 
terested, or claiming to be interested, to apply to the 
Commissioners to rescind or vary the order appointing 
such guardian or next friend, or to have some other 
person appointed in his place. 

62. That when any person claiming to be inte- 
rested shall desire to be served with notice of the 
proceedings in any matter, he shall be at liberty to 
enter an appearance in the form to the effect fol- 
lowing : — 

" C. D. appears in this matter [stating the title of 
the matter] for the purpose of being served with 
notice of all proceedings therein. Dated this 
day of 186 ." 

And such notice must be signed by the party himself, 
or his attorney, and some place stated therein where 
notices are to be served on him or on his attorney ; 
and thereupon the party entering such appearance 
shall be entitled, unless the Commissioners shall think 
fit otherwise to direct) to be served with notice of all 
proceedings in the matter, and to appear thereon, 
until he shall by notice declare that he withdraws 
such appearance : but the costs occasioned by and 
consequent on entering such appearance shall be paid 



118 AFFEHDIX. 

by the party entering the same, unless the Commii- 
sionera shall otherwise direct. 

63. That the Commissioners shall from time to time 
examine the state of each matter, and the proceedings 
which may have taken place since such last examinsF 
tion ; and if any matter shall appear not to have been 
prosecuted with due diligence, they shall require the 
party having the carriage thereof to explain the re»- 
son of such neglect or delay, and if such reason shaD 
not appear satisfactory, they shall be at liberty to 
order the carriage of such matter to be transferred to 
some other party interested in such matter, who shall 
undertake to prosecute the same with due diligence* 
and shall order the costs occasioned by such transfer 
to be paid by the party guilty of such delay ; and 
shall order all papers and documents relating to the 
proceedings in such matter, which were| in the cus- 
tody, power, or procurement of the petitioner or party 
having the carriage of the proceeding, or his attor- 
ney, to be handed over to such other party, or lodged 
in Court, as the Commissioners shall direct ; and no 
petition shall be withdrawn without the leave of the 
Commissioneis. 

64. That every petitioner shsll be at liberty, until 
an order shall be made upon his petition, to amend 
the same as often as he may be advised, but after ai^ 
order shall be made upon the petition no other amend- 
ment shall be made in any petition without the leave 
of the Court; and in all cases of amendment tile 
material facts, the subject-matter of the amendment 
so sought to be made, shall be verified by affidavits. 

65. That any party introducing any scandalous, 
prolix, or impertinent matter into any petition, affida- 
vit, or other document, shall pay the costs incident to 
such misconduct, and all such scandalous, prolix, and 
impertinent matter shall be expunged at the expense 
of such party. 

66. That whenever any married woman is under 
the provisions of the 50th section of the Act treated 
as a feme sole, she shall be subject to examination by 
the Commissioners or such other persons as they shall 
from time to time appoint, separate and apart from 
her husband, with reference to her assent to any pro- 
ceedings under this Act which require her assent for 
their validity. 
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Examiuatum. 



67- That all examinations before the Commissionen, 
or before any examiner, shall be vwd voce, unless the 
Commissioners in any special ease shall otherwise 
direct. 

68. That whenever any witness shall be exainined 
otherwise than vwd voce, be shall be examined upon 
interrogatories, in saeh JPorm and subject to such 
directions as the Commissioners shaU from time to time 
deem expedient. 

69. That the Commissionen, if they shall think fit, 
on the application of any psityi shall make an order 
for the examination of any witness out of Grreat 
Britain and Ireland, or out of any West Indian 
colony within which the matter is carried on, before a 
person to be mentioned in such order ; and the ex- 
pense of such order, and of executing the same, shall 
be in the discretion of the Commissioners ; and the 
examination and cross-examination of such witnesses 
shall be subject to the rules applicable to the exam* 
ination of a witness in Ghreat Britain and Ireland, 
unless the Commissioners shall otherwise direct. 

70. That all parties daiming to be interested in any 
matter before the Commissioners, and all witnesses, 
shall be bound to answer all lawful questions ; and in 
the event of such parties or witnesses not fuUy or 
fairly answering the same, whether upon vivd voce 
examination or upon interrogatories, they shall be 
deemed guilty of a contempt of Court. 

71. That any party interested in any manner shall 
be at liberty to examine any other party interested 
therein, upon such personal interrogatories as the 
Commissioners shall approve of, and such examination 
shall take place within such time as the Commis- 
sioners shall appoint; and the examination of any 
party on personal interrogatories shall be conducted 
in the same manner as the examination of a witness 
before an examiner. 

Affidavits. 

72. That whenever any affidavit shall be made 
before the Commissioners, or before any person whom 
they shall authorise to take the same, such affidavit 
or affirmation shall not be returned to the ])arty, 
but shall be filed in the proper office of the Court. 
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73. That no affidavit shall be received in which 
there shall appear to be either interlineation or 
erasure, unless such interlineation or erasure be 
noticed in the jurat of such affidavit ; and the time 
when and the place where every affidavit is sworn 
shall be stated in the jurat thereof. 

74. That all affidavits, answers, and other proceed- 
ings that could be read and relied upon in any of the 

, superior courts of law and equity may be read and 

relied upon before the Commissioners, subject to all 
just exceptions ; and that copies thereof, purportine 
to be attested by the proper officer, shall be considered 
as primd facie evidence thereof. 

/5. That the Commissioners shall not be bound to 
reject any affidavit by reason of any irregularity in 
the heading or the jurat thereof, or by reason of non- 
compliance with any of the preceding rules. 

Orders, 

76. That in case of disobedience of any order made 
by the Commissioners, a writ of attachment shall issue 
against the party so in default or disobeying the order 
of the Court; and all sheriffs and other officers 
charged with the execution of like writs issuing out 
of the High Court of Chancery in England, or the 
Supreme Court of Judicature within any West 
Inaian colony, shall be bound duly to execute the 
same. 

77* That the Commissioners shall, in case they 
think fit, in order to enforce obedience to their orders, 
cause a writ of sequestration to issue against anv 
party in default : aad such writ of sequestration shall 
be executed in like manner as writs of sequestration 
issuing out of the High Court of Chancery in Eng- 
land, or the Court of Chancery within any West 
Indian colony, may now be executed. 

Costs, 

78. That all costs incurred in proceedings before 
the Commissioners or in relation thereto, shall be 
taxable upon the requisition of any partv (without 
amr ord^ referring the same for taxation), by such 
officer of the Court as the Commissioners shall irom 
time to time appoint for that purpose ; and it shall be 
the duty of such officer, if any difficulty shall arise upon 
the taxation of such costs, to consult the Commis* 



APPENDIX. 121 

sionen in regard thereto : and it shall be lawful for 
any party dissatisfied with such taxation to apply to 
the Commissioners by way of appeal from such 
taxation ; but unless notice of such application shall 
be lodged for serrice within two days after such 
costs shall be certified by the officer appointed to tax 
the same, the taxation thereof shall be conclusive 
upon all parties, unless the Commissioners, upon 
special grounds, shall otherwise order. 

79. That the officer from time to time appointed to 
tax costs shall be at liberty to tax costs incurred in 
proceedings before the Commissioners, or in relation 
thereto, between attorney and client, without any 
rule or order for that purpose, and it shall be his 
duty so to do, upon the requisition of the client. 

80. That in all cases of costs, whether between 
party and party, or attorney and client, it shall be 
competent for the party against whom such costs are 
claimed to offer by notice a sum in gross in lieu of 
such costs ; and if the party entitled to such costs 
shall agree to accept of such sum, the officer ap« 
pointed for the taxation of costs shall certify the sum 
specified in such notice as the sum at which he has 
ascertained such costs ; but in case the party entitled 
to such costs shall refuse to agree to such notice, and 
shall thereby render it necessary to have such costs 
taxed^ and the same shall be taxed to less than the 
sum so offered by such notice, the party entitled to 
such costs shall be charged with the expenses of such 
taxation, and the same shall be ascertained by the 
officer and deducted from the amount of such costs ; 
or an office rule may be obtained for the payment of 
the same, in case the sum due on such costs shall not 
be sufficient to cover the amount of such expenses. 

81. That in any case in which the Court shall award 
costs to any party it shall be optional with the Court 
either to refer the costs to be taxed, or by the order 
to direct payment of a sum in gross in lieu of taxed 
costs, and also to direct by and to whom such sum in 
gross shall be paid. 

82. That in any case in which costs are directed to 
be paid by any order, and the same shall be subse- 
quently taxed or ascertained, the party entitled to 
such costs may, upon production of the said order and 
the officer*s certificate of the amount thereof, have an 
office rule entered for the payment of the same. 

G 
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83. Tbat all bills of costs, whether between attorney 
and clieDt, or par^ and party, when taxed, shall lie 
retained in the oince, and at the end of every term all 
such bills of costs taxed since the previous term shall 
be bound up in one or more volumes, with proper 
indexes, and to that end the costs for taxation shall be 
written on post paper, bookwise, with a sufficient 
margin ; and in taxmg any subsequent costs in the 
same cause or matter, regard shall be had to the pre- 
ceding bills, so as to ascertain that none of the items 
charged were included in any previous bill ; but no 
inspection shall be given of any bills of costs lodged in 
the office between attorney and client, except to the 
attorney or client, or their respective agents, without 
the special order of the Court. 

84. That on the taxation of costs no sum shall be 
allowed for the attendance of counsel and a reference 
before a Commissioner, unless such Commissioner 
shall have entered in his book his approbation of the 
attendance of such counsel. 

Money and Stock, 

85. That when any stock shall stand in the Bank of 
England to the credit of the Commissioners, the Go- 
vernor and Company of the Bank of England shall 
from time to time receive the dividends arising there- 
from, and furnish to the Commissioners a schedule, 
signed by the proper officer of the Bank of England, 
containing all sums of money received by them for 
such dividends, specifying in what manner and account 
each sum is received. 

86. That the Governor and Company of the Bank 
of England shall not transfer stock or pay money 
standing to the credit of any matter, without an order 
of the Court under their seal, and signed by one of the 
Commissioners. 

87* That in order to provide against the accumula- 
tion of accounts for sums under 6d., in all cases where 
a fractional part of 6d, may occur in dividing sums 
in cash or stock, or may remain after payment out of 
all the other funds as the sole balance, the Commis- 
sioners may pay or transfer the same, not exceeding 
6d», to the parties, in such manner as shall appear 
most convenient fur closing finally such account ; and 
that where an allocation or order ahall be made for 
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any fraction under Id,, the Commissioners may draw 
without regard to such fraction. 

88. That in any case in which an order shall direct 
the dividends of stock to be invested from time to 
time, the officer of the Court shall give a schedule and^ 
notice thereof to the broker, who shall accordingly 
invest such dividends at the end of such half year, 
deducting therefrom his lawful commission, and there- 
upon the Commissioners shall draw in favour of such 
broker for the sum so invested. 

89. That the broker, in figuring valuations of stock 
under any money order, shall not charge more than 
5^. for the first valuation, and 2s. for every subsequent 
valuation. 

90. That in any case in which any stock shall have 
been allocated to, and afterwards ordered to be trans- 
ferred to any person, the Commissioners shall draw in 
his favour for the dividends (if any) received subse- 
sequent to such allocation. 

91. That whenever an order shall be made for the 
purchase of stock ^ith money standing to the credit 
of the Commissioners, the price shall not be paid to 
the broker until he shall have transferred to the Com- 
missioners stock equal in value to the money to be 
invested, deducting his lawful commission, and shall 
have produced the certificate of the proper officer of 
the Bank of England to that effect, unless the Com- 
missioners shall under special circumstances otherwise 
direct. 

92. That whenever an order shall be made for the 
sale of stock standing in the names of the Commis- 
sioners, the same shall not be transferred until the 
broker shall have lodged in the Bank, to the credit of 
the Commissioners, the price thereof, deducting his 
lawful commission, and shall have produced the cer- 
tificate of the proper officer of the Bank of England 
to that effect, unless the Commissioners shall under 
special circumstances otherwise direct. 

Edmund Phipps. 
Fredekic Rogers. 

Laid before her Majesty in Council the sixth day of 
May, 1857. 



124 APPENDIX. 



FORMS AND DIRECTIONS. 



Forms and Directions for facilitating proceedings 
under the West Indian Incumbered Estates Act, 
17 & 18 Vic, c. 117> issued under the authority of 
the 19th section of the said Act, by the Honourable 
Edmund Phipps, Q.C., and Sir Frederic Rogers, 
Bart., Commissioners. 

All proceedings under the Act shall be entitled in 
the following form : — 

In the Court of the Commisi^ioners for Sale of In- 
cumbered Estates in the West Indies {natM of 
colony). 
In the matter of the estate of A.B. owner. 

The petition by which proceedings are commenced^ 
and which requires no personal attendance before the 
Commissioners in the first instance, may be in the 
following form, with such modifications as circum- 
stances may require. 

Form of Petition for Sals by Owner (subject 
to variation according to circumstances). 

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies {St, Vincent). 
Form of petl- In the matter of the estate /* To the Commissioners 
r o^cr*^"" of John Smith, of \ for Sale of Incum- 

^ * in 1 bered Estates in the 

V. West Indies. 

The Petition of John Smith, an owner of land, 
Sheweth, 

That he is owner as tenant in fee of the pre- 
mises described in the first part of the first schedule 
hereunto annexed, under the title set forth in the 
abstract accompanying this petition, and that he has 
been in possession and receipt of the rents and profits 
of the whole thereof, under his said title, since the 1st 
day of March, 1825. 

That he is owner, as tenant for his life, of the pre- 
mises described in the second part of the first schedule 
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hereunto annexed, under the title set forth in the 
abstract accompanying this petition^ and that on the 
4th day of May, 1830, he entered into possession and 
receipt of the rents and profits thereof, and he is still 
in receipt of every portion thereof, except (here spe- 
cify exceptions if any). 

That C. D., of entered into receipt of the 

rents and profits of under {here state any 

special circumstances) on the Zrd day of May, 1845, 
and h<is continued in the receipt thereof to this date; 
and that £. F. entered into receipt of the rents and 
profits of on the 3rrf day of June, 1847, 

under the mortgage in the abstract stated, bearing 
date the 1st day of March, 1842, and is still in receipt 
thereof. 

That the said premises are subject to the several in- 
cumbrances set forth in the second schedule hereunto 
annexed, and that there is not any suit or matter de' 
pending in any Court of Equity either in England or 
in the West Indies, in relation to the premises or any 
part thereof, or in relation to the receipt of the rents 
and profits thereof, to the knowledge of your petitioner. 
Your petitioner therefore prays that the pre- 
mises, or such part thereof as the Commis- 
sioners shall direct, may be sold, and that 
your petitioner may have such further relief 
in the premises as to the Commissioners 
shall seem meet. 

The petition must be accompanied by a schedule of Schedule of 
the property of which a sale is sought, stating,— propertj. 

1st. The name, if any, of the plantation or estate, 
the nature of the interest sought to be disposed of, or, 
in the case of incorporeal hereditaments, a full and 
complete description thereof. 

2nd. The rent, or quit-rent, if any, to which the 
property, or any part thereof, is liable, and the rent 
days, and, if held by lease, the particulars thereof and 
the rent days, and the circumstances of the property 
with regard to renewals. 

3rd. The arrears, if any, of rent or quit- rent, due 
up to and including the last rent day. 

4th. The tenants' names. 

5th. The date and description of the instrument, if 
any, under which each tenant holds, and the tenure 
of each tenant, and whether any timber or trees. 
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sugar or other plantations on the land, machinery, or 
plant, helong to the tenant, or are claimed by him. 

6th. The extent and description of each holding or 
farm. 

7th. The annual rent. 
8th. The rent davs. 

9th. The arrears due up to the last rent day, in- 
clusive. 

10th. Obserrations relating, for example, to the 
character and capabilities of the estate proposed to be 
sold, to the liability of the estate to any arrear of 
rent charge, or to any charge for money borrowed 
under the West Indian Loan Acts, or to any other 
special matter affecting the premises proposed to be 
sold or the charges on the same. 
Scheduio.of The petition must also be accompanied by a sche- 
incum- (luie of all charges and incumbrances whatever affect- 

mg the premises, or any part thereof, specifymg, — 
1st. The date of each incumbrance. 
2nd. The name of the party entitled to the same. 
3rd. The name of the party creating the charge, 
and the manner in which such charge was created, 
whether by will, settlement, mortgage, judgment, or 
otherwise. 

4th. The sum due for principal on each incum- 
brance. 

5th. The annual rate of interest payable in respect 
of each charge or incumbrance ; the day or days of 
payment of the same, if there be any specially 
appointed for that purpose ; and the amount due for 
interest up to some certain day to be named in the 
petition ; or in the case of an annuity, the arrears up 
to and including the period of payment next before 
the presenting of the petition. 

6th. Any special circumstances, such, for example, 
as any proviso respecting the rate of interest, or the 
terms on which an incumbrance may be paid off, or 
an annuity redeemed, or any exemption of a portion 
of the premises from the whole or any portion of the 
incumbrance, or the liability of any other property, 
or of any person, to pay any incumbrance, whether m 
exoneration of the premises or otherwise, distinguish- 
ing whether the estate proposed to be sold is primarily 
liable to the incumbrance, or only by way of guarantee 
or suretyship. 
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The petition must also be accompanied by copies of ^PP^®* ^ 
the decrees and reports made in any pending suit in ^rw^Siga, 
Chancery affecting the premises or any of the incum- 
brances thereon. 

The petition must also be accompanied by a concise ^^*™^ **L 
abstract of the title to the premises, and by an affi- davit" * 
davit by the petitioner or his attorney that he has 
read the petition, including the schedules and abstract 
of title accompanying the same, and that he believes 
the said petition and schedules to be true, and the 
abstract to be a correct and fair abstract of petitioner's 
title, and that he does not know or believe that any 
petition in the same matter has been presented before 
the Local Commissioners in the colony wherein the 
estate is situate, or before the Commissioners in Eng- 
land, as the case may be. 

The deponent must sign the petition and each 
schedule imd the abstract of title. 

Form of Petition for Sale by Incumbrancer 
(liable to variation, according to circumstances). ^ 

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies {St, Vincent). 

In the matter of the estate CTo the Commissioners Form of peti- 
of John Smith, of ) for Sale of Incum- ^u^bran^'r. 

in J bered Estates in the 

( West Indies. 



The petition of John Jones, an incumbrancer on 

land, 
Shewetb, 

That, on the Srd day of May, 1836, Frederic 
Smith, of , in , merchant, since de- 

ceased, conveyed the lands mentioned in the first 
schedule thereto, in fee, to one William Johnson and 
his heirs, by way of mortgage, to secure the sum of 
j^lO,000, with interest, at the rate of 5 per cent, per 
annum, payable 25th March and 29th September. 

That the said Frederic Smith had such an estate or 
power over the premises as enabled him to execute 
the said mortgage. 

That the said mortgage is now vested in your peti- 
tioner, as appears by the abstract of title herewith 
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That John Smith, of , is now the owner of 

lud knds* u tenant for life thereof. 

That on the 4th day of June, 1846, W. B. filed hi» 
bill in the High Court of Chancery in England against 
the said John Smith and others, for the purpose 
(among other things) of enforcing a charge of £SfiOO 
against part of the said premises. 

That by a decree made in the said cause, dated the 
Sth day of May, 1847 (a copy of which is annexed 
hereto), certain inquiries and accounts were directed. 

That the master to whom the said cause was refened 
made his report, dated the 3rd day of July, 1848 (& 
copy of which is annexed hereto), and the said report 
has been duly confirmed. 

That no further proceedings have been taken in the 
said suit 

That, save as aforesaid, there is no suit or matter 
depending in any Court of Equity, either in England 
or the West Indies, in relation to the said premises or 
any part thereof, to the knowledge of your peti- 
tioner. 

That your petitioner has been informed that Mary, 
the wife of Thomas Jones, claims to have some in« 
terest in the said premises, and that a legacjr of £50, 
charged on the said premises, is vested m Henry 
Jones, a lunatic, and that the said Thomas Jones is tfaie 
guardian or committee of the said Henry Jones. 

That, save as aforesaid, your petitioner has no 
reason to believe that any person interested in the 
said premises is uuder any disability. 

That the sum of j£? 1 1,500 is now due on foot of the 
said mortgage, together with interest, since the 29tk 
of September, 1 85 7 » the day up to which interest is 
computed. 

That your petitioner is not the first incumbrancer 
on the said premises, and that he has in a schedule 
hereto annexed set forth the other incumbrances 
affecting the premises, and in whom the same are 
vested, according to the best of his knowledge, infor- 
mation, and belief. , 
Your petitioner, therefore, prays that the pre- 
mises, or such part thereof as the Commis- 
sioners shall direct, may be sold, and that 
your petitioner may have such further relief 
in the premises as to the Commissioners shall 
seem meet. 
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The petition must be accompanied by a schedule of 
the property of which a sale is sought, which should 
be in the same form as the schedule to a petition by 
an owner, so far as the information of the petitioner 
shall enable him to give the same ; and also a schedule 
of the incumbrances affecting the premises, so far as 
the petitioner is acquainted with the same, and copies of 
the decrees and reports made in any pending suit in 
Chancery. The petition must also be accompanied hy 
an abstract of the petitioner's title, and by an affidavit 
by the petitioner or his solicitor, similar to that required 
to accompany the petition of an owner. 

The deponent must sign the petition, and each 
schedule, and the abstract of title. 

Where an application for sale of land has been dis- 
missed with costs by a competent tribunal, in a peti- 
tion by the same party for a sale of such land, or any 
part thereof, he must state that such costs have been 
paid, and when, and to whom, and verify such state- 
ment by affidavit. 

Every petition for sale, whether by an owner or 
incumbrancer, must state whether there is any suit or 
matter depending in any Court of Equity in relation 
to the premises, or any part thereof, either in the 
United Kingdom or in any West Indian colony, and if 
there be any such suit or matter, must state in what 
Court such suit or matter is depending, and a short 
description of the title thereof, and what stage such 
suit or matter has reached, and what declarations, 
inquiries, or proofs have been made under any decree 
or order in such suit or matter, and whether the peti- 
tioner, or any other person to his knowledge, objects 
to the decree, or to any finding or proof under it, as 
erroneous or proper to be reconsidered. 

It is not necessary to set out in the petition the con- 
tents of documents of which abstracts or copies are 
sent, further than they tend to show the petitioner's 
title to a sale. 

It should appear by every petition whether the 
petitioner knows or has reason to believe that any 
person interested in the premises is an infant, idiot, 
lunatic, or married woman, and if so, he should state, 
as far as he is able, the names and addresses of the 
guardian, committee, or husband, as the case may be. 

Every petition presented otherwise than through the 
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agency of an attorney, must state at the foot thereof 
the address required by the Sth General Rule. 

In case an agreement for sale by private contract of 
any lands ordered to be sold by the Commissioners 
shall be entered into with any person before the pre- 
mises are put up to auction, the parties will be at 
liberty to apply by motion to the Commissioners that 
such sale shall be confirmed, and a conveyance exe- 
cuted to the purchaser; but such motion must be 
grounded on an affidavit by the party making the ap- 
pUcation, showing that such sale would be beneficial 
to all parties, and stating that no consideration has 
been directly or indirectly given or agreed to be given 
for the premises, except the purchase money stated in 
such afiidavit. 

In setting forth the schedules of tenancies, leases, 
agreements for leases, and incumbrances, the peti- 
tioner must include all such as he knows or believes 
to be claimed by any person, although he may dis- 
pute the validity of such claim ; and in the column of 
observations he may state how far he disputes such 
claim. 

In preparing an abstract of title, either to land or to 
an incumbrance, accompanying a petition by an owner 
or incumbrancer, it is not necessary to go back earlier 
than the earliest deed creating an incumbrance still 
affecting the premises. But as a perfect abstract of 
title will be required in the course of the proceedings^ 
it may in some cases expedite the distribution of the 
purchase money if a complete abstract is presented in 
the first instance. This is left to the discretion of the 
petitioner. 

The attorney presenting a petition for an incum- 
brancer ought to be prepared with the documents, 
showing the existence of tne incumbrance and of the 
petitioner's title thereto, as the Commissioners may 
require to inspect them before fiating a petition. 

With respect to furnishing a complete abstract of 
the title to the estate in the first instance, this, when 
the petitioner is an incumbrancer, may not always be 
in his power, and in any case when there is reason to 
suppose that a perfect abstract is in existence, and 
may afterwards be produced under the orders of the 
Commissioners, it will not be advisable to incur unne- 
cessary expenses in the first instance. 
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The expense of obtaining the approval of the title Opinion of 
by an expeneneed conveyancer will be allowed in the ^ 

costs at a rate proportional to the circumstances of 
the title; but in order to obtain the allowance of 
such costs it will be necessary that the conveyancer's 
attention should be specially directed to the following 
points : — 

1. Whether (independently of the Incumbered 

Estates Act) the abstract discloses a good title 
to the land ordered to be sold, and, if not, what 
steps are necessary to make a good title. 

2. In whom does the abstract show the title to be 

vested. 

3. What charges 'appear by the abstract to afifect 

the land, and in what order of priority. 

4. In whom such charges appear to be vested. 

5. What searches will bs necessary, both as to title 

and incumbrances, 'i/^sA both in England and in 

the West Indies. 
As evidencing a special attention to each of these 
points the conveyancer should be requested to sign a 
certificate in the following form, subject to such 
modiBcations as the circumstances of each case may 
require, — more particularly with reference to any 
colony in which any variations from the English laws 
prevail : — 

I have examined the foregoing title, have directed 
the necessary searches, and, subject thereto, I 
approve of the title as satisfactory to a pur- 
chaser, independent of the indefeasible nature 
of the conveyance by the Commissioners. 
(Signed) {Name of Conveyancer.) 

If important searches, not directed by counsel, are 
afterwards found necessary, or defects in the title dis- 
covered by the Commissioners, the expenses of coun- 
sePs opinion in such cases, even if the searches are 
satisfactory, and the defects are supplied and a sale 
effected, may be disallowed in the costs. 

All incumbrances appearing by the searches, all 
registered or re-registered judgments, recognisances. 
Crown bonds, &c., should be entered in the schedule 
of incumbrances, after first examining to see whether 
theiudgments are satisfied. 

Where the Commissioners make a conditional order 
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Omuidf of 
notice. 



^^^^ ^F* for lale, any party wishing to oppose the same must 
lodge the notice required by the 11th General Rule, 
which notice may be in the following form : — 

In the matter of the E8tate> A. B. (owner), or 
of A. B.. owner. > D.F. (a third party), 

shows cause against the conditional order for sale made 
in this matter on the 24th day of April, 1858, and the 
said A. B. will rely upon (here state grounds shortly) 
and upon an aflSdavit this day filed in the proper 
office, and the documents therem referred to, as cause 
against the said conditional order being made absolute. 

Dated this Mi day of May, 1858. 
To , solicitor. 

It may save expense to parties to add that the 
grounds to be referred to in the above notice, and the 
affidavits, &c., in support thereof, are substantially 
restricted to those specified in the 32nd section of the 
Act, and that if the opposition is on the part of an 
owner with reference to the proportion between the 
clear annual receipts of his estate and the annual 
charges upon it by incumbrancers, he will be required 
to append to his notice all the particulars required by 
that section, and to state, as near as he can, how much 
has been received during each of the seven years im- 
mediately preceding the presentation of the petition, 
for the rent and arrears of rent of all the premises 
subject to the incumbrance of the petitioner, and how 
much has become due during that period for rent- 
charges or other charges incident to the land, and how 
much he ^claims on account of his own beneficial occu- 
pation. 

If the owner, not being the petitioner, desires to 
have the carnage of the sale, he should make appli- 
cation immediately on the order being made absolute. 
In deciding upon such application, the Commissioners 
will be guided by what appears to them most for the 
advantage of all parties : therefore any circumstances 
which bear upon that consideration, such as the pro- 
bability of a surplus for the owner, the possession of 
the title deeds, or of an abstract of title and searches, 
the position of an incumbrancer who is the last that 
can be shown to have a reasonable prospect of having 
all or a portion of his claim discharged, or any other 
circumstances tending to the economical and successful 
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conduct of the sale« may be brought before the Com- 
missioners. 

At any subsequent stage of the proceedings, a re- 
newed or original motion for transfer of the carriage 
of the proceedings may be made on the ground of 
delay ; but this motion should be preceded by notice 
to the carrying solicitor, and by demand of a state- 
ment from him of the progress of proceedings for a 
sale, and will be always subject to the discretion of 
the Commissioners as to allowance of costs, and in no 
case will the carriage of the proceedings be given or 
transferred to a party other than the original peti- 
tioner, unless upon an undertaking from such party 
to bold himself within the same restrictions as to 
bidding at the sale without leave of the Commissioners 
as are expressed with regard to the original petitioner 
in the 40th section of the Act. 

The carrying solicitor, when an absolute order for Notice to 
sale is made, must give the notices required by the ci»*™»nts. 
20th General Rule, which may be in the following 
form :' — 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Inilies {St. Vincent) 

Notice to Claimants and Incumbrancers. 

In the matter of the Estate } Whereas by an ab- 
of A. B., owner, S solute order, bearing 

date the 4tk day of July, 1858, it was ordered that 
the following lands should be sold, namely (state 
lands), situate in the parish of in the 

island of St. Vincent, being the estate of the owner in 
this matter. 

Now all persons claiming estates or interests in the 
said premises, or who may object to such order, are 
hereby informed that the Commissioners will hear any 
application which any such person may bring before 
them, on notice, to be served at the office at 8, Park 
Street, Westminster, within three months from the 
date thereof. 

And all persons claiming charges or incumbrances 
on the said premises, or any part thereof, are required 
to lodge a brief statement of the particulars thereof 
at the said office within four months from the date 
hereof, and also to send their respective addresses, in 

1 For the form of notice now in use, ace post, p. 151. 
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order tbat they may recek^e notice at what time and 
in what manner their claims should be established. 
Dated lOM day of July, 1S58. R. J. C, 

Solicitor having the carriage f Secretary, 

of the order for sale. > 

This notice should in all cases be served on the 
owners of all the adjoining lands. 
Notice to He must then, within three days after obtaining 

5e«ds*&c *^® absolute order for sale, when the parties to be 
' * served reside in England, and by the next practicable 
packet if in the West Indies, serve a notice upon the 
owner, or the person upon whom the service of the 
conditional order was substituted, the receiver over 
the property (if anyj, and on such parties as have 
entered appearances by their attorneys, and on auch 
other persons as he may believe to possess the re- 
quired information, calling upon them within ten days 
from the service of such notice to furnish such infor- 
mation and to produce to the Commissioners such 
deeds, leases, counterparts of leases, maps, snnreya, 
statements of title, ana other documents relating to 
the lands to be sold or to the charges thereon, as may 
be in their custody or power, and stating that if in 
case of refusal, and in conseouence thereof, an appli« 
cation to the Commissioners oecomes necessary, such 
notice will be made use of, in order to charge the 
party so refusing with the costs of such application ; 
which notice may be in the following form r} — 
In the Court of Commissioners for Sale of Incum- 
bered Estates in the West Indies (St, Vincent), 
In the matter of the Estate { You are hereby re- 
of A. B., owner. S quired within ten day 9 

from the service of this notice upon you, in pursuance 
of the General Order of the Court, dated the 1st day of 
May, 1857, to inform me in writing whether there are 
any, and if so, what deeds, leases, counterparts of 
leases, maps, surveys, rentals, statements of title, or 
other documents in your custody or power, relating to 
the lands in the petition in this matter mentioned, 
which have been ordered to be sold, or to the charges 
thereon. 
The lands aforesaid are O^ere state lands). 
And you are further required, within the same 
period, to lodge all such documents in this Court in 
pursuance of the said Oeneral Order. 

> For the tbzm now in me, lee poit, p. 163. 
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And you are hereby apprised that in cose of refusal 
or neglect to comply with this notice by you, if you 
have in your custody or power any such documents, 
upon any application to the Commissioners which may 
in consequence thereof become necessary, this notice 
will be used to charge you with the costs of such 
application. 

Dated this \0t7i day of July, 1858. 
Solicitor having the carriage ( 
of sale. S 

Where the notice has to be served in the West 
Indies, it must be enclosed in a prepaid cover directed 
to the Secretary of the Local Commissioner, who will 
thereupon cause it to be served by the Provost Mar- 
shal ; and the form of notice should contain, instead 
of the words in italics, the words " in the Court of 
the Local Commissioner,'' whose secretary will give a 
receipt for the deeds and other documents and 
transmit the same to the secretary or other ofScer in 
England appointed to receive them. 

The deeds or other documents must be brought in 
a tin box, and will, when lodged in the Court of the 
Local Commissioner, be examined and sealed by the 
secretajry before they are transmitted to England. Generaidircc- 

On the absolute order for sale being made, an order tions as to 
of course may be obtained requiring the owner to wtie-deeds, 
lodge all documents relating to the title of the estate 
and all leases and agreements or counterparts. The 
owner will generally save expense to his estate by 
rendering any maps, surveys, or rentals available for 
the purposes of the sale. 

When the title deeds are in the possession of an in- 
cumbrancer, an order may be obtained in chambers, 
on affidavit, to lodge .the same ; the Commissioners, 
however, will not generally require the deposit of the 
instruments constituting the security, as they may be 
produced on proving the incumbrance, and in special 
cases, such as that of the deeds referring to other pro- 
perties not the subject of petition, certified copies from 
the Registry-office, where a registry exists, may be 
sufficient. .^^ 

Any party depositing deeds in the office may lodge ^^ u^. *** 
the same subject to his lien (if any), and in such case 
the lien when established will be treated as a charge 
on the proceeds of the estate, and will rank in point 
of interest and priority as a charge of the date when 
the lien accrued. The existence and amount of the 
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Deed«la pot- 

Mwionof 

flolicitor. 



fichedote of 
tenancies. 



Survey. 



lien must be established when the schedule of incum- 
brances is settled, but the Commissioners will not 
regard any claim of lien unless the deeds (are lodged 
according to their order. 

Where a solicitor has in his possession abstracts of 
title, copies of deeds, rentals, maps, surveys, or other 
documents prepared by him, for which he has not 
been paid, he may make them available for the pur- 
pose of the sale, by lodging the same in the oflSce, and 
giving notice thereof to the party having the carriage 
of the proceedings; and, so far as their production 
saves expense to the estate, he will be entitled to apply 
to the Commissioners for an order that he may be 
allowed the amount as costs in the matter, indepen- 
dent of any lien. 

It will further be the business of the solicitor having 
the carriage of the sale to prepare a schedule of the ten- 
ancies, if any, on the estate, for which purpose he may 
issue preliminary notices, if any complication is likely 
to arise ; if the facts are within his own knowledge he 
may content himself with giving final notice of the 
recognised tenancies by pubfication or otherwise. If 
a survey or valuation be deemed desirable by him, 
this should be the subject of appUcation to the Com- 
missioner in chambers. The propriety of dividing 
into lots, and what these should be, may be made 
matter of consultation with the owner or persons 
locally acquainted with the premises. 

During the preparations for the sale all questions 
upon tenancy should be finally determined, and the 
abstract of title, with the opinion of counsel (if any 
has been taken), be laid before the Commissioner. 

The same accuracy and completeness will be re- 
quired in such abstract as in the case of an ordinary 
transfer of property, it being no part of the intention 
of the Act under which the Commissioners convey, to 
supply any inherent defect of title, but that their con- 
veyance should, with reference to incumbrances, and 
upon any other point, whether of jurisdiction or 
otherwise, be, when once executed, indefeasible, and 
independent of any previous evidence of title. 

Such a result, however desirable and advantageous, 
naturally requires extreme caution in the preliminary 
steps to avoid injustice. 

For a similar reason, care, diligence, and accuracy 
will be reqiured in completing the schedule of incum- 
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brances, as no surplus will be paid over to the owner 
till the Commissioners are satisfied that all incum- 
brances are discharged, nor any payment on account 
made to an early incumbrancer (except upon terms) 
unless it be free from doubt that he is either the first 
in order, or that the funds (after deduction of ex- 
penses) are amply sufficient to satisfy the claims of 
those prior to him. 

The conveyance, which has to be prepared by the conveyance. 
purchaser, may (subject to such variations as the 
nature of the property and of the title may require) 
be in the following form, and under section 35 can be 
executed by one Commissioner alone :^-^ 

Form op Conveyance. 

I, £. P., one of the Commissioners for sale of in- 
cumbered estates in the West Indies, under the 
authority of an Act passed in the 17th and 18th years 
of the reign of Queen Victoria, intitled ''An Act to 
facilitate the sale and transfer of incumbered estates 
in the West Indies,'' in consideration of the sum of 
j€iO,000 by E. F., of, &c., paid into the Bank of Eng- 
land to the account of the said Commissioners to the 
credit of the estate of John Smith, of , do 

grant unto the said E. F. all [here describe the pre- 
mises]j to hold the same unto the said E. F., his heirs 
and assigns for ever {or in the case of a chattel interest, 
bis executors, administrators, and assigns for the un- 
expired term created by a certain lease, decribing the 
lease), subject to {here specify, where the sale is made 
subject thereto, the tenancies^ leases, under-leases^ or 
charges, either by reference to a schedule or otherwise,) 

In witness whereof, I, the said £. P., have hereunto 
set my hand, and the seal of the said Commissioners, 
this 1^^ day of June^ in the year of our Lord, 1858. 

E. P. 
{Seal of the Commission,) 

Any intermediate investment of the money will be 
subject to the special direction of the Commissioners 
with reference to the circumstances of each case. 
Before the costs of the carrying solicitor, in respect of 
the sale, are repaid from the purchase-money, they 
will have to be taxed and allowed as directed by the 
Commissioners. They will, however, form the first 
item in the final schedule of incumbrances. 

> For other forms of conyeyance see post, p. 160. 
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Final notice. 



Allocation of 
fundi. 



Before tbe schedule of incumbrances is confirmeil 
final notice to claimants must be given. This final 
notice, which is independent of the notice to claimants 
directed by the 2()th General Rule, is not to be given 
till a copy of a complete schedule of incumbrances, 
approved by the Commissioners, has been filed with 
the officer of the Court, and may be in the following 
form :i — 

Final Notice to Claimants. 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (St Vincent), 

In the matter of the estate of A. B., owner. 

All parties interested are hereby required to take 
notice that the Commissioners have sold (here specify 
property), and that the draft schedule of incumbrances 
is now lodged in this Court, where it may be inspected 
free of charge ; and if any person have a claim nofc 
therein inserted and admitted, or have any objection 
to the said schedule, either on account of the amount 
or priority of any charge therein mentioned as due to 
him or any other person, or because he claims any 
lien on the purchase-money or otherwise, notice is 
hereby given that a statement, duly verified, of the 
particulars of such claim, objection, or lien must be 
lodged by such person in this Court on or before the 
Ist day of March next ; and that on the I5th day of 
March next, at the hour of eleven a.m, the Chief Com- 
missioner will give directions for the final settlement of 
the said schedule. And all persons interested are 
hereby further required to take notice, that within the 
time aforesaid any person may file an objection to 
anything contained in the said schedule. 

Dated this Ist day of February, 1858. 

Secretary. 
H. B., Solicitor. 
The allocation of the funds will follow after the 
Commissioners have passed the schedule of incum- 
brances, and any costs subsequent to those already in- 
serted therein may, when taxed, be paid as post costs; 
a sum may be allowed for these in the statements 
preparatory to allocation. 
Before the final allocation of the funds from the 



1 For the form of notice now in nse ace post, p. IC3. 
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purchase-money, it will, of course, be important that 
all claims, if any, from purchasers, tenants, or others, 
for compensation thereout in respect of errors or mis- 
descriptions, should be brought forward. 

Reginald J. Cust, 

Secretary. 

Office of the West Indian Incumbered Estates 

Commission, 8, Park-street, Westminster. 
August 10, 1867. 
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ADDITIONAL FORMS, 

1. Petition for tale. 

2. Affidavit verifying Petition. 

3. Conditional Order for sale. 

4. Affidavit of lervice. 

5. Notice of opposition. 

6. Absolute Order for sale. 

7. Notice of appearance. 

8. Order appointing Receiver. 

9. Recognisance of Receiver. 

10. Certificate of security. 

11. Order discharging Receiver. 
] 2. Notice to Claimants. 

13. Notice to produce deeds. 

14. Claim. 

15. Affidavit identifying lands. 

16. Affidavit of service and posting of Notice. 
17* Proposal for sale. 

18. Order on proposal. 

19. Acknowledgment of bidding. 

20. Order declaring purchaser. 

21. Order declaring purchaser and for credit. 

22. Order for possession. 

23. Conveyance (No. 1). 

24. Conveyance (No. 2). 

25. Conveyance (No. 3.) 

26. Draft Schedule of Incumbrances. 

27. Final Notice to Claimants. 

28. Petition for Partition. 

29. Petition for Exchange. 
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' (I.) Petition for Salb 

In the Court of the Commissioners for Sale of 

Incumhered Estates in the West Indies (St. 
VincentJ. 
In the matter of the estate of John McFee, late of 

the Island of St. Vincent, Esquire, deceased. 
To the Commissioners for Sale of Incumbered 
Estates m the West Indies. 

The Petition of John Grant and Robert 
Grant, of, &c.« Incumbrancers on Land. 
Sheweth as follows, 

1. On the the 6th day of December^ 1860, the 
above-named John McFee conveyed the lands 
described in the first schedule hereto to your 
petitioners in fee, by way of mortgage, (subject 
as therein mentioned^ to secure the payment on 
demand of the balance which for the time being 
should be due from the said John McFee, his execu- 
tors or administrators, to your petitioners, on the ac- 
count current between them, together with interest 
on such balance from the day of such demand until 
the actual payment thereof at £5 per cent, per 
annum; and in such mortgage was contained a 
declaration that the total amount to be ultimately 
recoverable thereunder should not exceed ^8,000. 

2. The said John McFee had such an estate or 
power over the premises as enabled him to execute 
the said mortgage. 

3. The said mortgage is still vested in your peti« 
tioners. 

4. The said John McFee is dead, and the owner- 
ship of the said lands, subject to the incumbrances 
thereon, is now vested in the devisees, heir-at-law, or 
other legal representatives of the said John McFee. 

5. The amount now due on foot of the said mortgage 
for principal and interest exceeds the sum of ^9,000. 

6. As to part of the mortgaged premises your peti- 
tioners are not the first incumbrancers thereon, and 
they have in the second schedule hereto set forth the 
other incumbrances affecting the premises, and the 
names of the parties in whom the same are vested, 
according to the best of their knowledge, information, 
and belief. 

7. There is no suit or matter depending in any court 
of equity, either in England or in the West Indies, in 
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relation to tbe said premises, or any part thereof, to 
the knowledge of your petitioners. 

8. With the exception of the wife of John D'Oyly, of 
St. ^neent, merchant, who may take an interest under 
the will of the said John McFee, your petitioners have 
no reason to behere that any person interested in tbe 
said premises is under any disability. 

Tonr petitioners therefore pray that the lands 
described in the said first schedule, or such 
part thereof as the Commissioners shall di- 
rect, may be sold, and that your petitioners 
may have such further relief in the premises 
as to the Commissioners shall seem meet. 

R. \V. T., 
Solicitor to the petitioners. 



The first schedule above referred 

The second schedule above referred to — 



(2.) Affidavit Verifying Petition. 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (St. Vincent). 

In the matter of the estate of John McFee, late of the 
Island of St. Vincent, Esquire, deceased. 

I, Richard Walter Tweedie, one of the firm of 
Messrs. Boys and Tweedies, of 6, Ely-place, Hol- 
bom, in the county of Middlesex, solicitors acting for 
John Grant and Robert Grant, of &c., make oath and 
say as follows: — 

1. I have read the petition annexed hereto, pur- 
porting to be the petition presented in the above 
matter by the above-named John Grant and Robert 
Grant, for the sale of certain estates in tbe Island of 
St. Vincent, in the West Indies, viz.. Mount Greenan, 
one undivided moiety of Sans Souci, Pennistons, 
Janibou Vale, Escape, Peruvian Vale, and Henry's 
Vale ; and I have also read the schedules written at 
the foot of the said petition, and the abstract of title 
marked A, and now produced and shown to me. 

2. From the knowledge acquired by me, as one of 
the solicitors of the said petitioners, and from refer- 
ence to the title deeds referred to on the said abstract, 
or some of them, I believe the said petition and 
schedules to be true, and that the abstract above 
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referred to is a correct and fair abstract of the title of 
the said John Grant and Robert Grant, so far as the 
same is shown therein. 

3. I am not aware that any petition in this matter 
has been presented before the Local Commissioners in 
the colony wherein tiie said estates are situate, or 
before the Commissioners in England. 

Sworn, &c. 

(3.) Conditional Order for Sale. 

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (St. Vincent). 

In the matter of the estate of John McFee, deceased ; 
Exparte John Grant and Robert Grant, petitioners. 
The 20th day of November, 1863. 
Conditional Order for Sale. 
Whereas a petition was presented to the Commis- 
sioners, on the 12th day of November, 1863, by 
John Grant and Robert Grant, praying that the pre- 
mises described in the first schedide thereto, or such 
part thereof as the Commissioners should direct, 
might be sold : whereupon, and upon reading the 
said petition, the schedules annexed thereto, the ab- 
stract of title filed therewith, and the affidavit of 
Richard Walter Tweedie, verifying the same, it is 
ordered by Henry James Stonor, Esquire, Chief Com- 
missioner, that the lands, plantations, and premises 
described in the said first schedule (that is to say) — an 
estate called Mount Greenan, situate in the parish 
of Charlotte, in the Island of St. Vincent; one 
undivided moiety of an estate called Sans Souci, 
situate in the said parish of Charlotte; a planta- 
tion or estate called Pennistons, situate in the parish 
of St. Andrew, in the said island ; a plantation 
or estate called Jambou Vale, situate in the said 
parish of Charlotte ; one undivided third part of a 
brick store at Coubiamarou Bay, and one undi- 
vided sixth part of a store in the town of Calliaqua, 
heretofore respectively used by the said Jambou Vale 
estate for storing produce and goods ; a plantation or 
estate called Escape, situate in the parish of,St. George, 
in the said island ; a plantation or estate called Peruvian 
Vale, situate in the said parish of Charlotte ; and a plan- 
tation or estate called Henry's Vale, situate in the said 
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parish of Charlotte ; together with all lands annexed 
or appurtenant thereto— -be sold at the Office of the 
Commissioners, 8, Park-street, Westminster, on Tues- 
day, the 7th day of June, 1864, or on such subse- 
quent day as the Commissioners shall direct, for the 
purpose of discharging the incumbrances thereon, 
unless cause be shown to the contrary before the 
20th day of February, 1864 : and it is further 
ordered that office copies of this order be served forth- 
with on the heirs or devisees of John McFee, and that 
this order be duly advertised. 

Reginald J. Cust, 

Secretary. (L.S.) 

Note— Any person desirous of showing cause 
against this order must lodge at the Office of the 
Commissioners, 8, Park-street, Westminster, before 
the 20th day of February, 1864, a notice stating 
briefly the grounds on which he relies, verified by 
affidavit, and the same will be considered and disposed 
of on or after the 25th day of February, 1864, as the 
Commissioners may direct. 



^4.) Affidavit of Service. 

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (Jamaica). 

In the matter of the Estate of 

Thomas Macfarlane . . . Owner 
Exparte James Ferguson . . . Petitioner. 

I, John Mackenzie, of &c., make oath and say 
that I did, on Monday, the 15th day of February, 
1864, personally serve the above named Thomas 
Macfarlane with an office copy of the conditional order 
for Sale made in this matter on the 1st day of Janu- 
ary, 1864, by delivering to and leaving with the said 
Thomas Macfarlane, in person, at his residence, at &c., 
such office copy ; which office copy was stamped with 
the seal of the Commissioners for sale of Incumbered 
Estates in the West Indies. 

Sworn, &c. 
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(5.) NoTicB OF Opposition. 

In the Court of the Commissionera for Sale of 
Incumhered Estates in the West Indies (Jamaica). 

In the matter of the estate of Thomas 

Macfarlane. .... Owner. 

Ex parte James Ferguson . . Petitioner. 

Thomas Macfarlane, of, &c.| the ahove named 
owner, shows cause against the conditional order for 
sale made in this matter on the 1st day of January, 
1864, and will rely on the following grounds : — 

1. That the amount of the yearly interest and 
annual charges payahle out of the income of the 
estate comprised in the said conditional order does 
not exceed one-half of the net yearly income of 
such estate. 

2. That it would he unjust and inexpedient that a 
sale should he made of the ahove estate. 

Dated this 1st day of March, 1864. 

TuRNBULL and Co., 
Lincoln's Inn, 
Solicitors for the ahove-named 
Thomas Macfarlane. 
To Messrs. Bull and Co, 

Solicitors for the ahove-named 
James Ferguson. 



(6.) Absolute Order for Sale. 

In the Court of the Commissioners for Slae of 
Incumhered Estates in the West Indies (St. 
Vincent.) 

In the matter of the estate of John McFee, deceased, 
Export e John Grant and Rohert Grant, petitioners. 
The 14th day of April, 1864. 
Absolute Order for Sale. 

Whereas, by a conditional order, dated the 20th 
day of November, 1863, it was ordered that the lands 
hereinafter mentioned should be sold, unless cause 
should be shown to the contrary before the 20th 
day of February, 1864; and that office copies of the 
said conditional order should be served on the heirs 
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or devitees of John McPee, and that the said order 
■honld he duly advertised: upon the motion of the 
petitioner, and upon reading the said conditional 
order, and the affidavit' of T. W. Dnrant, filed the 
11th day of April, 1864; and the said conditional 
order having heen duly advertised, and no cause 
having heen shown to the contrary ; it is ordered 
hy mnry James Stonor, Esquire, Chief Commis- 
sioner, that the said conditional order he made ab- 
solute, and that the lands, plantations, and pre- 
miess therein set forth (that is to say) :— An 
estate called Mount Greenan, situate in the parish 
of Charlotte, in the Island of St. Vincent ; one 
undivided moiety of an estate called Sans Souci, 
situate in the said parish of Charlotte ; a plantation 
or estate called Pennistons, situate in the parish of 
St. Andrew, in the said island ; a plantation or estate 
called Jambou Vale, situate in the said parish of 
Charlotte ; one undivided third part of a brick store 
at Coubiaroarou Bay, and one undivided sixth part 
of a store in the town of Calliaoua, heretofore respec- 
tively used by the said Jambou Yale Estate for storing 
produce and goods; a plantation or estate called 
Escape, situate in the parish of St. George, in the 
said island; a plantation or estate called Peruvian 
Vale, situate in the said parish of Charlotte ; and a 
plantation or estate called Henry's Vale, situate in 
the said parish of Charlotte ; together with all lands 
annexed or appurtenant thereto — be sold for the pur- 
pose of discharging the incumbrances thereon. 

Reginald J. Cust, 

Secretary. (L.S.) 



(7.) Notice of Appearance. 

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (Tobago.) 

In the matter of the estate of John 

Vernon Owner. 

Exparte Henry Fitzpatrick . • . Petitioner. 

I, William Vernon, of, &c., claim to be interested in 
this matter, as being entitled to a sum of j^l,000 
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cbfliged on the above estate by a mortgage, dated the 
4th day of May, 1845, and made between, &c. ; 
and I desire that notice of all proceeiiings in the 
said matter may be sent to me at the above address, 
and I undertake to pay the costs occasioned by the 
filing of this notice on receiving an order to that 
effect from the Commissioners. 

William Vernon. 
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(8.) Order Appointing Receiver. 

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (Jamaica). 

In the matter of the estate of Edward 

Hyde Clarke Owner. 

Exparte George Rochfort Clarke . . Petitioner. 

The 24th day of February, 1863. 

Upon the application of the petitioner, and notice of 
this application having been duly served upon Edward 
Hyde Clarke, the owner, and upon reading the abso- 
lute order for sale in this matter, dated the 5th day of 
December, 1862, and an affidavit of Henry Douglas, 
filed this day : upon James Du Buisson, of, &c., first 

fving security, it is ordered by Henry James Stonor, 
squire. Chief Commissioner, that he be appointed 
receiver and manager of the plantation or sugar work 
called Swanswick, in the parish of Trelawney, in the 
island of Jamaica; and it is ordered that the said 
James Du Buisson do from time to time pass his ac- 
counts, and pay the balance which shall be certified 
to be due from him into the Bank of England, to the 
account of the Commissioners, to the credit of this 
matter. 

Reginald J. Cust, 

Secretary. (L.S.) 
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(9.) Rbcoonisance of Receivbr. 

Know all men by these presents, that we, 
James Du Buisson, of, &c., Henry Rucker, 
I of, &c., and John Cleverly, of, &c., do ac* 

•g ^ knowledge ourselves, and each of us doth 
g I acknowledge himself to owe to Henry James 
% I Stonor, Esquire, Chief Commissioner for 
c °° Sale of Incumbered Estates in the West 
^ I Indies, the sum of £4,000, to be paid to the 
•3 ^ said Henry James Stonor, his executors, 
I ^ administrators, or assigns ; and unless we do 
I I P^y ^^^ same, we, the said James Du Buis- 
g I son, Henry Rucker, and Jobn Cleverly, are 
*? i willing, and do grant, and each of us is 
I ^ willing, and doth grant for himself, his 
J heirs, executors, and administrators, that 

I the said sum of ^4,000 shall be levied, 

§ ^ recovered, and received of and from us, and 
^ § each of us, and of and from all and singu- 
~' lar the lands, tenements, and hereditaments, 

goods, and chattels, of us and each of us, 
wheresoever the same shall or may be found. 
Sealed with our seals. Dated this 4th day 
of March, 1863. 
Whereas, by an order of the Commissioners for 
Sale of Incumbered Estates in the West Indies, 
made in the matter of the estate of Edward Hyde 
Clarke, owner, exparte George Rochfort Clarke, pe- 
titioner, and dated the 24th day of February, 1863, 
it was ordered that the above bounden James Du 
Buisson (first giving security) should be appointed 
receiver of the rents, profits, and produce of the 
Swanswick estate, in the island of Jamaica, in the 
West Indies, in the said order mentioned; and 
whereas the said Henry James Stonor, as such Chief 
Commissioner as aforesaid, hath approved of the 
said James Du Buisson as a proper person to be 
such receiver, and hath approved of the above 
bounden Henry Rucker and John Cleverly, as sure- 
ties for the said James Du Buisson, and bath also 
approved of the above written recognisance with the 
under-written condition, as a proper security to be 
entered into by the said James Du Buisson, Henry 
Rucker, and John Cleverly, pursuant to the said 
order : now, the condition of the above written re- 
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c»giiissDce is such, that if the said James Da Buis- 
son do and shall duly account for all and every the 
sum and sums of money which he shall so receive on 
account of the rents, profits, and produce of the said 
Swanswick estate, at such periods as the said Chief 
Ck>mmis8ioner shall appoint, and do and shall duly 
pay the balances which shall from time to time be 
certified to be due from him, as the said Chief Com- 
miaaioner shall direct, then the above recognisance 
shall be void and of non effect, otherwise the same is 
to be and remain in full force and virtue. 

Jambs Du Buisson (L.S.) 
Hbnry Rucker (L.S.) 
John Clbverly (L.S.) 

Taken and acknowledged by the above named 
James Pu Buisson, Henry Rucker, and John 
Cleverly, at No. 24, Laurence Pountney- 
lane, in the city of London^ this 4th day of 
March, 1863, before 

T. B. TowsB, 
, A London Commissioner to Administer 

Oaths in Chancery. 
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(10.) Certificate of Security. 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (Jamaica). 

In the matter of the estate of Edward 
Hyde Clarke Owner. 

Exparte George Rochfort Clarke . • Petitioner. 

In pursuance of the directions given to me by the 
Chief Commissioner, I hereby certify that in pur- 
suance of the order in this matter, dated, the 24th 
day of February, 1863, James Du Buisson, of, &c., 
the person who upon his first giving security is by 
the said order appointed receiver and manager of 
the plantation or sugar work called Swanswick, situate 
in the parish of Trelawney, in the island of Jamaica, 
has given security to the satisfaction of the Chief 
Commissioner, and has entered into a recognisance 
together with Henry Rucker, of, &c.» and John Cle- 
verly, of, &c., as his sureties, dated the 4th day of 
March, 1863, which has been approved of by the 
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Chief Commissioner; in testimony of which I have 
signed an allowance in the margin thereof) and such 
recognisance has been duly enrolled. 
Dated this llth day of March, 1863. 

Reginald J. Cust, 
Secretary. 
Approved — 

Henry Jambs Stonob, 

Chief Commissioner. 



(11.) Order Discharoino Receiver. 

In the Court of the Commissioners for Sale of Ineam- 
bered Estates in the West Indies (Jamaica). 

In the matter of the estate of Edward 

Hyde Clarke Owner. 

Exparte George Rochfort Clarke • . Petitioner. 

The 26th day of November, 1863. 

On the application of George Rochfort Clarke, the 
petitioner, and also the purchaser of the Swanswick 
estate, and James Du Buisson, the receiver and 
manager of the said estate, appointed by this Court, 
having duly passed his account as such receiver and 
manager, it is ordered by Henry James Stonor, Es- 
quire, Chief Commissioner, that the said James Da 
Buisson be discharged from being such receiver and 
manager, and that the reco^isance, dated the 4th 
day of March, 1863, entered mto by the said receiver 
and Henry Rucker, of, &c., and John Cleverly, of, 
&c., his sureties, may be vacated, and it is further 
ordered that the said James Du Buisson do deliver 
up possession of the said estate to the said George 
Rochfort Clarke, as the pnrchaser thereof, or to his 
lawful attorney or agent. 

Reginald J. Cubt, 

Secretary. (L.S.) 
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Notice to Claimants. 

In the Court of tbe Commissioners for Sale, of In- 
cumbered Estates in the West Indies (Jamaica).. 

In the matter of the estate of Edward 
Clarke Owner.] 

Exparte Robert Hawthorn and William 

George Shedden . • • . Petitioners* 

Notice to Claimants, Tenants, and Incumbrancers. 

Whereas, by an absolute Order, dated the 3rd day of 
August, 1864, it was ordered that the following lands 
should be sold (that is to say) : — 

A sugar plantation or estate called Hyde, situate 
in the parish of Trelawney, in the island of Jamaica. 

Now all persons claiming any estates or interests, 
or any charges or incumbrances, in or upon the 
said lands, or any part thereof, are required to take 
notice of the said order, and to lodge statements, 
duly verified, of the particulars of their respective 
claims at the Office of the Commissioners, No. 8, 
Park-street, Westminster, on or before the 27th day 
of October,'1864. 

Reginald J. Cust, 

Secretary. 

Dated this 5th day of August, 1864. 

Particulars of tbe lands comprised in the above 
order may be obtained at the OflSce of the Commis- 
sioners above-mentioned ; or on application to Messrs. 
Freshfields and Newman, No. 5, Bank-buildings, Lon- 
don; or to Messrs. Hill, Airey, and Fitzgerald, soli- 
citors, Kingston, Jamaica. 

Freshfields and Newman, 

5, Bank-buildings, London, 
Solicitors having the carriage of the sale. 



PI 



t 



152 APPENDIX. 



(13.) Notice to Produce Deeds. 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (St Vincent). 

In the matter of the estate of W. S. 

Greatheed Owner. 

Exparie S. Burgess . • • • Petitioner. 

Whereas, by an absolute order, dated the 30th day of 
March, 1858, it was ordered that the following lands 
should be sold (that is to saj) : — 

The Amos Vale Estate, situate in the parish of St. 
George, in the island of St. Vincent. 

In pursuance of the General Order of the Court, 
dated the 1st day of May, 18579 you are hereby re* 
quired, within fourteen days from the service of this 
notice upon you, to inform me in writing whether 
there are in your possession, custody, or power, any, 
and if so, what deeds, leases, counterparts of leases, 
maps, surveys, rentals, abstracts of title, or other do- 
cuments relating to the said lands or to the charges 
thereon: and you are further required, within the 
same period, to lodge all such documents at the Office 
of the Court at 8, rark-street, Westminster. 

The time occupied in the transmission of mails be- 
tween England and the West Indies is not included 
in the above period. 

And you are hereby apprised that if, in case of your 
refusal or neglect to comply with this notice, an ap- 
plication to the Commissioners should become neces- 
sary, this notice will be used to charge you with the 
costs of such application. 

Dated this 16th day of April, 18^8. 

Charles Lever, 

1, Frederick's-place, Old Jewry, 

Solicitor having the carriage of the sale. 
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(14.) Claim. 

In the Court of the Commissioners for Sale of In- 
cumhered Estates in the West Indies (Jamaica.) 

In the matter of the estate of Rehecca 

Hiatt and John Pink (deceased) 
JSxparte James Davidson . . Petitioner. 

The claim of James Davidson, of, &c. 

The said James Davidson claims the sum of 
jC7»000 for principal^and the sum of jCl,300 for in- 
terest, making together the sum of ^^8,300, to he due 
to him as assignee of the halance due to the executors 
of A. R. Scott, deceased, late consignee of the estates 
of the said Rehecca Hiatt and John Pink, under an 
order of the High Court of Chancery in England, 
made in a suit of Pink v. Pink, dated, &c., and an 
indenture of assignment, dated, &c. 

TuKB and Valpy, 

17, Lincoln's Inn Fields, 
Solicitors for the ahove-named James Davidson. 
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(15.) Affidavit Identifying Lands. 

In the Court of the Commissioners for Sale of Incum- 
hered Estates in the West Indies (Jamaica). 

in the matter of the estate of Thomas 

Macfarlane Owner. 

Exparle James Ferguson . . . Petitioner. 

I, Henry Macdowal, of &c., surveyor, make oath, 
and say as follows : — 

1. I am well acquainted with the Hope estate, 

situate in the parish of St. Thomas-in-the* 
East, in the island of Jamaica, having been 
resident in the neighbourhood for the last 
fifteen years, and having practised as a sur- 
veyor and valuer. 

2. The plan marked A, and now produced and shown 

to me, is a correct representation of the said 
Hope Estate, and correctly shows the situation, 
extent, and boundaries thereof. 

3. The said plan has been prepared from former 
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plans and surveys, which have been, until 
recently, in the possession or custody of 
Thomas Macfarlane. 

4. To the best of my knowledge, information, and 

belief, the whole of the lands delineated in the 
said plan, and surrounded by a red line (ex- 
cept as hereinafter mentioned), are comprised 
and included in the said Hope estate, and have 
'been held and occupied as part thereof for the 
space of at least forty years. 

5. The boundaries of the said Hope estate, as 

shown by the said red line, are clearly defined, 
and well known, and are correctly delineated 
by the said red line. To the best of my know- 
ledge, information, and beUef none of the said 
boundaries are in dispute. 

6. Part of the said estate was in the year 1840 sold 

and conveyed in fee simple to labourers resid- 
ing on the estate: the lands so sold are dis- 
tinguished on the said plan by being coloured 
blue, and surrounded by a deep blue line. 

7. The chapel marked B on the said plan is uaed 

by a Wesleyan congregation, and is held by 
the minister of such congregation as tenant 
from year to year at a rent of five shillings. 

8. The mansion house and garden marked C on the 

said plan is in the occupation of William 
Thompson under a lease, of which 10 years are 
unexpured. 

9. The names of the principal adjoining estates, and 

of the proprietors or managers thereof, are set 
forth in toe first schedule hereto. 

10. The names of the lessees, tenants, and occupiers 

of the said estate, with the terms of their 
tenancy or occupation, are set forth in the 
second schedule hereto. 

11. The said Hope estate was previously to the year 

1840 in the possession or occupation of Henry 
Macfarlane, who died in or about that year. 
Since his death it has been, and now is, in the 

Possession or occupation of his son, the 
'homas Macfarlane. 

Swonii &c» 
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(16.) Affidavit of Service and Posting of 

Notices. 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (Jamaica). 

In the matter of the estate of Thomas 

Macfeurlane Owner. 

Bxparte James Ferguson . . . Petitioner. 

I, Henry Mackenzie, of, &c., make oath and say as 
follows : — 

1. I am well acquainted with the Hope estate, 
situate in the parish of St. Thomas-in-the-East, in 
the island of Jamaica, haying been manager thereof 
for the space of twenty years. 

2. The names of the principal adjoining estates, and 

of the proprietors or managers thereof, are set 
forth in the first schedule hereto. 

3. The names of the principal lessees, tenants, and 

occupiers of the said estate are set forth in 
the second schedule hereto. 

4. I did, on the 1st day of June, 1864, serve the 

following parties {naming them) with a copy 
of the Notice to Claimants, marked A., and 
now produced and shown to me {state mode 
of service). 
5* I did, on or about the 1st day of June, 1864, 
cause to be posted or affixed in conspicuous 
places on or near the said Hope estate printed 
copies of the said Notice to Claimants in 
manner following (that is to say) : — One 
copy on the gate post leading to the prin- 
cipal mansion on the above estate ; one copy 
at or near the post-office in the adjoining 
village of Hopetown; one copy at the po- 
lice station on the said estate; one copy on 
the boiUng house on the said estate ; and one 
copy near the labourers' cottages on the said 
estate. 

Sworn, &c. 
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(17*) Proposal for Sale. 

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (St. 
Christopher). 

In the matter of the estate of A. Lomax 
and £. CByam .... Owners. 

Exparte Mary Flummer • . . Petitioner. 

The proposal of the petitioner for fixing the 
reserved biddings, for leave to bid, and for fixing the 
amount of deposit on the sale of the lands mentioned 
iu the absolute order for sale hereinafter referred to, 

Sheweth as follows, 

1. On the 8th day of April, 1864, an absolute 
order was made in this matterfor the sale of the planta- 
tion or estate called the Hermitage estate, situate in 
Cayon quarter, in the island of St. Christopher. 

2. By the affidavit of T. B. Hardtman, filed, &c., it 
appears that the marketable value of the above estate, 
after allowing for the claims of T. Swanston, as lessee 
thereof, under the covenants and provisions of his 
lease, but free from all other incumbrances, does not 
exceed the sum of .£'4,800. 

3. There is due to the petitioner, as first mortgagee 
of the said estate, the sum of '^3,333 for principal and 
^2,335 for interest ; and there is also due to the peti- 
tioner as third mortgagee of the said estate the sum 
of <£2,221 for principal, and £726 for interest. 

4. There is due to the second mortgagee upon the 
said estate the sum of j£2,000 for principal, and a 
further sum for interest. 

The said petitioner therefore applies — 

1. That the reserved bidding for the said estate, 
subject to the lease to the said T. Swanston and to 
his claim, under the covenants and provisions therein 
contained, may be fixed at the sum of ^4,000. 

2. That the petitioner may be at liberty to bid on 
her own account. 

3. That having regard to the amount due to the 
petitioner in respect of her incumbrances she may, if 
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declared the purchaser/ be excused firom paying into 
Court more than £1.0 per cent, of the purchase money. 

Iliffe, Russbll, and Iliffb, 
2, Bedford Row, London, 
Solicitors for the petitioner. 



(18.) Order on Proposal for Sale. 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (Jamaica). 

In the -matter of the estate of Edward 

Hyde Clarke Owner. 

Exparie George Rochfort Clarke . . Petitioner. 

The 9th day of June, 1863. 

Upon the application of the petitioner, and upon 
hearing Mr. Steward, solicitor for the petitioner, and 
upon reading the proposal of the said petitioner, filed 
the 15th day of May, 1863, and the several affidavits of, 
&c., filed the same day, it is ordered by Henry James 
Stonor, Esq., Chief Commissioner, that the planta- 
tion or sugar work called Swanswick, situate in the 
parish of Trelawney, in the island of Jamaica, be sold 
by public auction in one lot, at the Court of the 
Commissioners, on the 23rd day of June, 1863 ; and 
tiiat the said petitioner be at liberty to bid at such 
sale, and in case the said petitioner shall be declared 
to be the purchaser of the said estate, it is further 
ordered that the said petitioner appearing to be an 
incumbrancer on the said estate, do have credit for 
nine-tenths of his purchase-money until the final set- 
tlement of the draft schedule of incumbrances upon the 
said estate, or until the further order of the Commis- 
sioners; the said petitioner undertaking*to pay the 
whole of such purchase-money into the Bank of 
England at any time on being required to do so by 
the order of the Commissioners. 

Reginald J. Cust, 

Secretary. (L.S.^ 
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(19.) ACKNOWLBDOMBNT OF BiDDINO. 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (Jamaica). 

In the matter of the estate of James Kennedy, 

deceased. 
Exparte Augustus Scott . . Petitioner. 

I, the undersigned, do hereby acknowledge that I 
have bid the sum of j£10,000 for Lot 1 in tne parti- 
culars of sale in the above matter, dated the Ist day 
of September, 1864. 

John Frasbb, 

Cheapside, London. 
1st November, 1864. 

(Confirmed). 

Henry Jambs Stonob, 

Chief Commissioner. 



(20.) Ordbr Declaring Purchaser. 

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (Jamaica). 

In the matter of the estate of James Kennedy 

(deceased). 
Bwparte Augustus Scott • • . Petitioner. 

The 1st day of November, 1864. 

At a sale by auction, held this day, before Henry 
James Stonor, Esq., Chief Commissioner, it it 
ordered that John Fraser, of, &c., be declared to be 
the purchaser of the Mount Kennedy estate, situate in 
the parish of St. Ann, in the island of Jamaica, at 
the price of ;£ 10,000, and that he do, within fourteen 
days of the date hereof, pay the sum of j£2,500 as a 
deposit, and on or before the 1st day of February, 
1865, the further sum of £7>500, being the balance 
of the said purchase-money, into the Bank of £ng-> 
land, to the account of the Commissioners. 

Reginald J. Cust, 

Secretary. (L.S). 
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(21.) Order Declaring Purchaser and for 

Credit. 

la the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (Jamaica). 

In the matter of the Estate of Edward 
Hyde Clarke Owner. 

Exparte George Rochfort Clarke . • Petitioner. 
The 23rd day of June, 1863. 

At a sale by auction, held this day, before Henry 
James Stonor, Esq., Chief Commissioner, it is ordered 
that George Rochfort Clarke, of, &c., the petitioner 
in this matter, be declared to be the purchaser of the 
plantation or sugar work called Swanswick, situ- 
ate in the parish of Trelawnev, in the island of 
Jamaica, at the price of ^2,300, and that he do, 
within fourteen days of the date hereof, pay the sum 
of £230 as a deposit into the Bank of England to 
the account of the Commissioners, and it is further 
ordered that the said George Rochfort Clarke do 
have credit for the balance of the said purchase 
money until the further order of the Commissioners. 

Reginald J. Cust, 

Secretary. (L.S.) 



(22.) Order for Possession. 

In the Court of the Commissioners for Sale of Incum- 
bered Estates in the West Indies (Jamaica). 

In the matter of the estate of James Kennedy, 
deceased. 

Exparte Augustus Scott • • • Petitioner. 
The 1st day of December, 1864. 

Whereas, by an order, dated the 1st day of No- 
vember, 1864, it was ordered that John Eraser, of, &c., 
be declared to be the purchaser of the lands known as 
the Mount Kennedy estate, in the parish of St. Ann, in 
the island of Jamaica, whereupon, and upon the appli- 
cation of the said John Eraser, and upon reading the 
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laid order and the certificate of the Bank of England, 
dated the 28th day of Novemher, 1864, and filed the 
lame day, it is ordered hy Henry James Stonor, Esq., 
Chief Commissioner, that the said John Eraser do 
receive possession of the said lands, and that Henry 
Kennedy and all other persons having or claiming the 
possession or occupation of the said lands or any part 
thereof, do immeaiately, on sight hereof, deliver up 
possession of the said lands, and of every part thereof, 
to the said John Eraser, or to his lawful attorney or 
agent. 

Reginald J. Cubt, 
Secretary. (L.S.) 

Note, — If hy reason of the neglect or refusal of any 
person to ohey this order, further proceedings shall be 
necessary to enforce the same, such person will be 
liable to pay the whole costs of such proceedings, and 
also to punishment for contempt of tne above-named 
Court. 



(23.) Conveyance, No. 1. 

I, Henry James Stonor, Esj}., Chief Commissioner 
for Sale of Incumbered Estates in the West Indies, under 
the authority of the West Indian Incumbered Estates 
Acts, 1854, 1858, 1862, and 1864, and in consideration 
of £5,000 by Charles Fitzgerald, of, &c., paid into the 
Bank of Eneland to the account of the Commissioners 
for Sale of Incumbered Estates in the West Indies, do 
grant unto the said Charles Fitzgerald, his heirs and 
assigns, all those lands calledRosebank, situate in the 
parish of Vere, in the county of Middlesex, in the 
said ^island of Jamaica, containing 300 acres, or there- 
abouts, which said lands are delineated and described 
in the plan thereof drawn in the margin of these pre- 
sents and are therein coloured red, and included m a 
red line. Together with all messuages, erections, and 
buildings thereon, and all appurtenances thereto, To 
hold the same unto the said Charles Fitzgerald, his 
heirs and assigns, subject to the estate and interest 
(if any) of Henry Thompson, his executors, adminis- 
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and assigns, under or in respect of his yearly or other 
tenancy of the said lands. 

In witness whereof, I, the said Henry James Stonor, 
have hereunto set my hand and the seal of the said 
Commissioners, this 10th day of Decemher, 1864. 

Henry Jambs Stonor» 

Chief Comnussioner. 
(Witnesses.) 

I herehy certify that the above-mentioned sum of 
^5,000 was paid into the Bank of England to the 
account above-mentioned previously to the date of 
these presents. 

Henry Jambs Stonor, 

Chief Commissioner. 
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(24.) CONVBYANCB, No. 2. 

I, Henry James Stonor, Esq., Chief Commissioner 
for Sale of Incumbered Estates in the West Indies, 
under the authority of the West Indian Incumbered 
Estates Acts, 1854, 1858, 1862, 1864, and in consider- 
ation of ^10,000 by John Eraser, of &c., paid into 
the Bank of England to the account of the Commis- 
sioners for Sale of Incumbered Estates in the West 
Indies, do grant uato the said John Eraser, his 
heirs and assigns, all those lands called the Mount 
Kennedy estate, situate in the parish of St. Ann, 
in the county of Middlesex, in the island of 
Jamaica, containing 400 acres, or thereabouts, 
which said lands are delineated and described in the 
plan thereof drawn in the margin of these pre- 
sents, and are therein coloured red, and included m a 
red line. Together with all messuages, erections, and 
buildings thereon, and all appurtenances thereto, 
and together with a right of way for all purposes 
along the line coloured blue in the said plan, from the 
point A on the public road to the point B on 1;^e sea 
shore. To hold the same unto the said John Eraser, his 
heirs and assigns, subject as to such parts of the said 
Lmds (if any) as were on the 9th day of February, 
1864, held by any persons as tenants or occupiers 
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under any leases or agreements, to such leases or 
agreements respectively. 

In witness whereof^ I, the said Henry James Stonor, 
have hereunto set my hand and the seal of the said 
Commissioners this 13th day of December, 1864. 

Henry James Stonor, 

Chief Commissioner. ( L.S.) ' 
(Witnesses.) 

I hereby certify that the above-mentioned sum of 
jC 10,000 was paid into the Bank of England to the 
account above-mentioned previously to the date of 
these presents. 

Henry James Stonor, 

Chief Commissioner. 



(25.) Conveyance, No. 3. 

Whereas James Nicholson, of, &c.| has been de- 
clared by the Commissioners for Sale of Incumbered 
Estates in the West Indies to be the purchaser of 
the lands hereinafter described for the sum of j£4,500, 
and has paid into the Bank of England, to the 
account of the Commissioners, the sum of j£450, in 
part of the said sum of ^^4,500, leaving a balance of 
j£4,050 unpaid in respect thereof; and whereas it 
has been ascertained by the Commissioners that there 
is due to the said James Nicholson on account of in- 
cumbrances formerly affecting the said lands, an 
amount exceeding the above balance of j£4,050, and 
the Commissioners have authorised the said James 
Nicholson to retain the said sum of j^4,050, in part 
payment of the said amount so due to him as afore- 
said, and in full discharge of the balance due to the 
Commissioners in respect of the said sum of £4,500 
as aforesaid: Now, I, Henry James Stonor, Esq., 
Chief Commissioner for Sale of Incumbered Estates 
in the West Indies, under the authority of the West 
Indian Incumbered Estates Acts, 1854, 1858, 1862, 
and 1864, and in consideration of the said sum of j£450 
so paid into the Bank of England as aforesaid, and of 
the said sum of jf 4,050 so retained as aforesaid, which 
sums together make up the said sum of £4^600, do 
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grant to the said James Nicholson, his heirs and 
assigns, all those lands called the Old Hall estate, 
situate in the parish of Clarendon, in the county of 
Middlesex, in the island of Jamaica, containing 1,000 
acres, or thereabouts, which said lands are delineated 
and described in the plan thereof drawn in the mar- 
gin of these presents, and are therein coloured red^ 
and included in a red line. Together with all mes- 
suages, erections, and buildings thereon, and all ap- 
purtenances thereto, To hold the same unto the said 
James Nicholson, his heirs and assigns. 

In witness whereof, I, the said Henry James Stonor 
have hereunto set my hand and the seal of the said 
Commissioners this 1st day of January, 1865. 

Henry James Stonor, 

Chief Commissioner. (L.S.) 

(Witnesses.) 

I certify that the above-mentioned sum of i£450 
was paid into the Bank of England to the account 
above-mentioned on the 28th day of April, 1863, and 
that the sum of j^4,050 was authorised by the Com- 
missioners to be retained by the above-named James 
Nicholson in part discharge of moneys ascertained to 
be due to him on account of incumbrances formerly 
affecting the lands hereby granted; the said sums 
of .1^450 and j£4,050, making together the sum of 
j£4,500, being the purchase-money of the said lands. 

Henry James Stonor, 
Chief Commissioner. 
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26. Draft Scubdulv 
I In the Court of the CommiMioners for Sale of 

In the Matter of the Estate of Thomas 
Roberts Owner. 

Bxparte William Graham . . . Petitioner. 



Ko 



1 



4 
5 



8 



Names of Clalmantt. 



The Petitioners. 



George Harding 
(Receiver of 
the Court.) 
James Ford 
and Co. 
William Thomp- 
son. 



George Harris. 



Jane Sterens. 



Hannah Green. 



Henry Smith 
and others. 



Katare of Claim. 



Amount 
ofClalm. 



Commission on sale for 
£8,000. 

Any costs of petition, 
sale, and distribution 
which may be allowed 
in priority to the follow 
ing claims. 

Balance due to claimant 
on his account as Re- 
ceiver. 

Balance due to claimants 
as consignees. 

Balance of principal and 
interest charged on the 
estate by an Indenture 
of mortgage/dated the 
4th day of June, 1830. 

Principal sum charged on 
the estate by an Inden- 
ture of mortgage, dated 
the Sthdayof Ju]y,1844. 
Interest from 

Arrears of an annuity 
under an Indenture of 
settlement, dated the 
4th day of Jan., 1825. 
Interest from 

Value of annuity of £40, 
colonial currency, under 
the will of John Styles, 
dated the 4th day of 
June, 1817. 

Legacies under the same 
will. 



£80 



£160 
£400 



£4000 



£3000 



£150 



£120 
£350 
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OF Incdmbrancbs. 

Incumbered Estates in the West Indies (Jamaica). 

Draft Schedule of Incumbrances affecting the Hare- 
wood estate, situate in the parish of Trelawney, in 
the island of Jamaica, sold in this matter on the 
2nd day of August, 1864,. for ^68,000.— Amount of 
Deposit paid into the Bank of England, j^,000. 



Total dae. 



Amoont 
paid. 



Total 
paid. 



Date of 

payment. 



OlMervations. 



1st October, 1864. 



Reginald J. Gust, 

Secretary. 
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(27.) Final Notice. 

In the Court of the Commissionen for Sale of In- 
cumbered Estates in the West Indies (Jamaica). 

In the matter of the estate of T. H. 
Barritt ...••• Ovmer. 

Exparte Sir J. R. Reid, Bart.» J. 
Irving, and J. Milligan . • . Petitioners. 

Final Notice to Claimants. 

This is to give notice, that the Commissioners 
have sold the rollovring lands (that is to say) : — 

Mile Gully, Spitzhergen, and Harmans, or Harmony 
Run, in the parish of Manchester, in the island of 
Jamaica, Garbrand Hall and Mullett Hall, in the parish 
of St. Thomas-in-the-East, in the said island, and Pipers 
or Smiths Penn, Paradise, Blackwall, and Mumbies, in 
the parish of Yere, in the said island, all which lands 
formerly belonged to the above-named T. H. Barritt : 

And that copies of the Draft Schedule of 
Incumbrances formerly affecting the said lands 
are now lying in the Office of the Commissioners 
at 8, Park-street, Westminster, and with the 
Secretary of the Local Commissioners at Spanish 
Town, in the said island, and that if any person has 
any claim not therein inserted, or if he object to the said 
draft schedule, either on account of the amount or the 

Eriority of any charge therein mentioned as due to 
im or to any other person or persons, or because he 
claims any hen on tne purchase money, or for any 
other reason, he is required to lodge a mil statement, 
duly verified, of the particulars of such claim, lien, or 
objection, at the Office of the Commissioners, at 8, 
Park-street, Westminster, on or before the 17th of 
day of November, 1864, and to appear in this Court 
in person or by his counsel, solicitor, or attorney, in 
support of such claim or objection/on the 24th day of 
November, 1864, at eleven o'clock in the forenoon, 
or on such other day and hour as the Commissioners 
may appoint, when the said schedule will be finally 
settled. Reginald J. Cubt, Secretary. 

Dated this 12th day of August, 1864. 
Freshfields and Newman, 

6, Bank Buildings, London, 
Solicitors having the carriage of the tale. 



APPENDIX. 167 

(28.) Petition por Partition. 

In the Court of the Commissioners for Sale of 
Incumhered Estates in the West Indies (St. 
Vincent.) 

In the matter of .the estate of H. W. Lindovr. 

The Petition of H. W. Lindow« of, 8cc», an owner 
of land, * 

Sheweth as follows, 

1. Tour petitioner did, on the 25th day of May 
last, present his petition in this Court in the ahove 
matter, praying for a sale of one undivided moiety 
of the lands described in the schedule hereto. 

2. Tour petitioner is the owner of such undivided 
moiety of the said lands. 

3. Proceedings in the said matter are still pend- 
ing, but no sale has yet been made of the said 
undivided moiety. 

4. James Crosby, of, &c., is owner as tenant for 
life under his marriage settlement, as your petitioner 
believes, of the other undivided moiety of the said 
lands, but the limitations of the said settlement are 
not further known to your petitioner. 

5. Tour petitioner is aesirous that a partition 
should be made of the said lands before proceeding 
to a sale of his undivided moiety thereof. 

Tour petitioner therefore prays that a parti- 
tion may be made of the lands described in 
the* said schedule, and that your petitioner 
may have such further relief in the premises 
as to the Commissioners shall seem meet. 

H. W. Lindow. 
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(29.) Pbtitiom for Exchangb. 

In the Court of the Commisnonen for Sale of In- 
cnmbered Estates m the West Indies (Antigua). 

In the matter of the estate of Heniy Brown. 

To the Commissioners for Sale of Incamhered 
' Estates in the West Indies. 

The Petition of Heniy Brown, &c., an owner of land, 
Sheweth, as follows, 

1. James Cann, of, &c., did, on the 1st day of 
January, 1864, present his petition in this Coort, 
in the matter of the estate of William Jones, praying 
for a sale of the lands described in the first schedule 
hereto. 

2. On the 1st day of August, 1864, the said lands 
were sold under an order made by the Commissioners 
in the said matter, and your petitioner was the pur- 
chaser of the said lands. 

3. On the 15th day of August, 1862,'the said lands 
were duly conveyed by the Commissioners to your 
petitioner. 

4. Your petitioner is owner of the said lands so 
conveyed to him, as tenant for life, under a settlement 
dated, &c. 

5. Your petitioner has agreed with S. Green, of, 
&c., for an exchange of the said lands for the lands 
described in the second schedule hereto, whereof the 
said S. Green is owner. 

6. The proposed (exchange will be very beneficial 
to your petitioner, and to those entitled in remainder, 
as the lands described in the said first schedule are 
intermixed with other lands of the said S. Green; 
and the lands described in the said second schedule 
are adjacent to other lands, which are subject to the 
same limitations as the lands described in the said 
first schedule. 

Your petitioner therefore prays that an ex- 
^ change may be made of the said lands upon 
the terms hereinbefore mentioned, or upon 
such other terms as the Commissioners shall 
approve ; and that your petitioner may have 
such further relief in the premises as to the 
Coracnissioners shall seem meet. 
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NAMES OF COLONIES 

In which the West Indian Incumhered Estates Acts 
are in force* with the dates of the Orders in Council 
by which they were brought into operation, and of 
the Addresses of the Colonial Legislatures upon 
which such orders were founded : — 



Naxbs. 


Datb of Abdbbbs. 


Datb of Obdbb. 


St. ViNOonE. • 


16 July, 1856 


2 Febraary, 1857. 


TOBAOO • . . 


22 December, 1857 


31 July, 1858. 


VntQia IsLASDS 


28 December, 1859 


7 Harbh, 1860. 


St. Chbistofbbb 


December, 1859 


26 March, 1860. 


Jaxiiga . . . 


4 March, 1861 


26 Jone^ 1861. 


AarzouA . . . 


October, 1864 


1 November, 1864. 
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LOCAL ACTS. 



ST. VINCENT. 

(Order mCouiidld«ted2odFebnurr, 1857.) 

An Aet to make Proyisum forctrrying into execatkm, 
in the Islmd of Saint Vincent and its Dependenetea, 
«« The West Indian Ineomberad Estates Act, 1864.'" 
(27th May. 1866.) 

Whkkbas, by an Act of the Imperial Paiiiament, 
made and passed in the 18th year of the rmgn of 
her Most Gracious Majesty Queen Victoria, to be 
dted as '^The West Indian Incumbered Esti^ Act, 
1854/' it is amon^ other things enacted and pro- 
vided, that her Majesty may, from time to time, by 
Order in Coundl, durect the said Act to come into 
operation in any of the colonies mentioned in the 
schedule to the said Act annexed, and that thereupon, 
but not otherwiM, the same shall have the force of 
law in such colony : provided always, and it ia there- 
by expressly deckred, that no such Order in Council 
anall be made until the Legisiature of such oolony haa 
presented an address to her Maiesty, praying her 
Mi^esty to issue such order, and has also, to the 
satisfaction of her Majesty's Principal Secretary of 
State for the Colonies, made provision for the pay- 
ment of the salaries of the Local Commissioners, and 
of all such assistants, secretaries, clerks, messengers, 
and officers as may be appointed under the said Act 
in the said colony, and of such other expenses of car- 
rying the said Act into execution as are thereinbefore 
directed to be provided for by the Legislature of the 
colony : and whereas the colony of St. Vincent is 
one of those named in the said schedule, but by reason 
of the impoverished state of the colony, with a dimi- 
nbhed trade and revenue, it is unable to meet its pre- 
sent liabilities and expenditure, and a reduction in 
such expenditure, and in the emoluments of the present 
holders of office in the said colony, is in contemplation, 
and no fund exists or can be provided from which to 
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make proTision out of the public rerenue for payment 
of salaries of holders of offices to be created as contem- 
plated by the said hereinbefore in part recited Act : 
and whereas the Legislature of this colony has, b^ an 
humble address, prayed her Most Gracious Majesty 
that she will be pleased to issue an Order in Council 
directing the said recited Act to come into operation 
within this her Majesty's island of St. Vincent : and 
whereas it is deemed absolutely necessary for the wel- 
fiure of the colony that the provisions of the said recited 
Act should be operative in this island, and as the only 
means of obtaining the same, it is considered advisable 
that, in lieu of salaries which it is impossible to pro- 
vide and pay from the public revenue, the Commis- 
sioner or Commissioners to be appointed under the 
said recited Act should be remunerated by fees to be 
paid by the suitors or persons prosecuting and defend- 
ing or adopting proceedings under the said recited Act, 
and for that purpose seeking the intervention of the 
Commissioners under the same Act : 

1 . Be it therefore enacted by the Governor, Council, 
and Assembly of the Government of St. Vincent and 
its dependencies, that the Commissioners to be 
sppointed in pursuance of the said recited Act in the J^ ®^ ■*" 
colony of St. Vincent shall be entitied to have, receive, ^' 
and take, in and as and for remuneration for the ser- 

yice and duties to be by him or them performed, such 
fees in respect of the business and duties to be per- 
formed under the said recited Act as shall be fixed and 
settled by the Commissioners in England under the 
13th clause of the said recited Act, subject to such 
disallowance or alteration by the Legislature of this 
colony as is in and by the said last-mentioned clause 
of the said recited Act mentioned. 

2. And be it enacted, that the Secretary of the 
Supreme Court of Judicature of this colony, or his 
lawful deputy, shall be the Secretary to the said Com- 
missioners under the said recited Act, and the Provost- 
marshal or his lawful deputy shall be the sole execu- 
tiiRe officer of the said Commissioners for the service 
of all process to be issued by said Commissioners; 
and such Secretary and Provost-marshal respectively 
shall, in respect of the duties and service to be by them 
respectively performed, be entitled to have, receive, 
and take such fees as shall be fixed and settled by the 
Commissioner or Commissioners under the powers 



Commiaaion)* 
ers to be re- 
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by fees in- 
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FeetMU- 
bUflbedtobe 
IMild by suit- 
on to per- 
sons thereto 
ontitled. 



Schedule of 
ftestobe 
exhibited 
publicly in 
offlce of per- 
son entitled 
thereto, and 
list of all fees 
payable under 
Act to be 
published in 
the Island 
Gazette and 
newspaper. 



in the said " West Indian Incumbered Estates Act, 
1854 " contained, subject to such disallowance or 
alteration as therein mentioned. 

3. And be it enacted t)iat all such fees, when settled 
and approved as by the said [recited Act is provided, 
shall be demandable by, and payable to, the respective 
persons to whom the same shall be awarded as remu- 
neration for the services to be by them respectively 
performed, and shall be payable and paid by the 
suitors in the Court to be established under the said 
recited Act in this colony ; and payment of all such 
fees shall and may be demanded by any person to whom 
the same are made payable before he shall be reauired 
to perform the duty or service in respect of whicn any 
such fee shall be payable : and if any person to whom 
any fee shall be so given under the provisions of this 
Act shall demand or take any greater or other fee« in 
respect of any service by him performed or required 
to oe performed under the said recited Act, every such 
person shall be deemed guilty of a petty misdemeanour 
and of extortion, and shall be liable, on conviction 
before any police magistrate or any two justices of the 
peace, to lorfeit and pay a penalty, not exceeding 
twenly pounds nor less than five pounds, and to make 
amends to the party aggrieved in treble the amount 
demanded; and the mode of procedure for the reco- 
very and enforcement of such penalty and amends 
shall be according to the *' Summary Procedure Act, 
1863." 

4. That every person to whom any fee shall be pay 
able under the provisions of this Act, or the said 
recited Act, shall cause a list or schedule of all such 
fees to be publicly exhibited at all times in his office 
or place of business, under a penalty of five pounds, 
to be recovered as last aforesaid : ana the Chief Com- 
missioner for this Government, if more than one shall 
be appointed under the said recited Act, or the Com- 
missioner if only one, shall cause a list of all fees 
authorised to be received by the Commissioner or 
Commissioners, and the officers acting under him or 
them, to be inserted at the public expense in the 
Gazette of the said island, and in the several news- 

Sapers of the said islanti, before any proceedings are 
ad or taken in the court to be established in this 
colony under the said recited Act, and before any fee 
shall be demanded or become payable under the same* 
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5. That this Act shall not come into operation 
until her Majesty's pleasure thereon shall be signified 
and made known. 



ST. VINCENT. 

An Act to amend the West Indian Incumbered 
Estates AcU, 1854, 1858, and 1862. (6th June, 
1863.) 

Whereas the provisions contained in the West Preamble 
Indian Incumbered Estates Acts, 1854, 1858, and 
1862, fail in accomplishing the beneficial objects that 
they were intended to attain under the pecuUar cir- 
cumstances affecting West India property, particularly 
its mode of cultivation, and the delay which often 
unavoidably occurs between the conditional order for 
sale and the sale, on account of the distance of the 
colonies from England ; and whereas it is absolutely 
nece8:$ary that provisions should be made to protect 
estates against pillage and deterioration during the 
progress of the proceedings after the petition for sale 
hath been presented ; Be it enacted by the Governor, 
Council, and Assembly of the said island of Saint 
Vincent and its dependencies as follows : — 

1. That whenever the Commissioners shall have Power to ap- 
madeany conditional order for sale of any lands under ^S^dT^*^ 
these Acts, they shall have the same powers of conditional 
appointing a receiver or receivers of such lands, or ^^^ ^o' sale. 
any part thereof, as the Court of Chancery in England 
has of appointing a receiver of the rents and profits 
of any lands witbm the jurisdiction of such Court in a 
suit relating to such lands ; and the receiver or 
receivers so appointed shall from the date of such 
appointment have and possess all the powers, autho- 
rities, rights, and privileges, which receivers appointed 
by the Court of Chancery in England have in respect 
of the lands over which they are appointed receivers, 
subject to such general rules as the Commissioners 
in l£ngland shall from time to time make under the 
Principal Act. 

2. Every receiver so appointed by the Commis- Security by, 
sioners shall give such security for the due perfor- *"^ remune- 
mance of his office as the Commissioners shall i^^. 
require ; and shall be entitled to such remuneration 
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hj salary, commitsioii, or otherwise, as the Commis- 
sioners shall direct, suhject to such general rules as 
the Commissioners in England shall from time to time 
make under the Principal Act ; and the balance due 
to such receiver in respect of such salary, commission, 
or other remuneration in respect of such sums as he 
may have properly expended in the management and 
cultivation of such lands, shall be a charge on such 
lands in priori^ to all incumbrances thereon. 

3. That it shall be open to any owner or incum- 
brancer to make application by petition to the Com- 
missioners for the appointment of such receiver or 
receivers pursuant to the provisions of this Act ; and 
that such petition shall state the grounds of such 
application, and be supported by affidavit in all its 
material facts, and if no opposition be made thereto, 
or being made it shall appear to the Commissioners 
insufficient, the Commissioners shall make such order 
therein as shall be just ; and the costs on all such 
application shall be costs in the suit, and shall be the 
same as those allowed for like services performed in 
the Court of Chancery according to the oocket of fees 
used in that Court, and the practice and proceedings 
on all such applications sball be according to the 
practice of the Court of Chancery until dtered or 
varied by any order or orders made or to be made by 
the Commissioners in England. 

4. That this Act may K)r all purposes be cited as 
" The West Indian Incumbered Estates Amendment 
Act, 1863." 

5. '' The West Indian Incumbered Estates Act, 
1854,'' " The West Indian Incumbered Estates Act, 
1858,'' " The West Indian Incumbered Estates Act, 
1862," and this Act shall, so far as is consistent with 
the context and objects of such Acts, be construed as 
one Act. 
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TOBAGO. 

(Order in Council, dated 31 st July, 1858). 

An Act for carrying into execution in Tobago " The 
West Indian Incumbered Estates Act, 1854." 
(13th January,1858). 

Whereas, by an Act of the Imperial Parliament, 
made and passed in the 18th year of the reign 
of her Most Gracious Majesty Queen Victoria, to be 
recited as "The West Indian Incumbered Estates 
Act, 1854," it is amongst other things enacted and 
provided that her Majesty may, from time to time, by 
Order in Coimcil, direct the said Act to come into 
operation in any of the colonies mentioned in the 
^schedule to the said Act annexed, and that thereupon, 
but not otherwise, the same should have the force of 
law in such colony ; provided always, and it is thereby 
expressly declared, that no such Order in Council 
shall be made until the Legislature of such colony has 

S resented an address to her Majesty praying her 
lajesty to issue such order, and has also, to the 
satisfaction of her Majesty's Principal Secretary of 
iState for the Colonies, made provision for the pay- 
ment of the salaries of the Local Commissioners, and 
of all such assistants, secretaries, clerks, messengers, 
■and officers as may be appointed under the said 
Act in the said colony, and of such other expenses 
of carrying the said Act into execution as are there- 
inbefore directed to be provided for by the Legisla- 
ture of the colony; and whereas the colony of 
Tobago is one of those named in the said schedule, 
And it would be of much advantage to the island that 
the said Act should have the force of law in this 
oolony ; and whereas the extent of the public revenue 
of this island does not enable the Legislature to pro- 
lide adequate salaries for such officers as may be 
appointed for carrying into execution in this colony 
the provisions of the aforesaid Act, and it is there- 
fore intended to make other provisions by way of re- 
muneration in lieu of such salaries : be it therefore 
enacted by the Governor, the Legislative Council, 
and Elective Legislative Assembly ofTobago, that the 
•Commissioners to be appointed in pursuance of the 
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Secretary of 
Oomxniaslon* 
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Provoit- 
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To be entitled 
to certain fbes 
In respect of 
their ser- 
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Fees how 
llxed. 
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paid by 
sultord in the 
Court thereby 
established. 



Penalty for 
extortion. 



laid recited Act in this colony of Tobaeo shall be 
entitled to havCt receive, and take, in ana as and for 
remuneration for the services and duties to be by him 
or them performed, such fees in respect of the busi- 
ness and duties to be performed under the said re- 
cited Act as shall be fixed and settled by the Com- 
missioners in England under the 13th section of the 
said recited Act, subject to such disallowance or 
alteration by the Legislature of this colony as is in 
and by the said last-mentioned section of the said' 
recited Act mentioned. 

2. That the Secretanr of the Court of Common 
Pleas of this colony shall be the Secretary of the said 
Commissioners under the said recited Act, and the 
Provost-marshal and his lawful deputy shall be the 
sole executive officer of the said Uommissioners for 
the service of all process to be issued by the said Com- 
missioners ; and such Secretary and Provost-marshal 
respectively shall, in respect of the duties and service* 
to be by them respectively performed, be entitled to 
have, receive, and take such fees as shall be fixed and 
settled by the Commissioner or Commissioners under 
the powers in the said West Indian Incumbered Estates 
Act, 1854, contained, subject to such disallowance or 
alteration as therein mentioned* 

3. That all such fees, when settled and approved as 
by the said recited Act is provided, shall be demand- 
able by and payable to the respective persons Uy 
whom the same shall be awarded as remuneration for 
the services to be by them respectively performed, 
and shall be payable and paid by the suitors in the 
Court to be established under the said recited Act in 
this colony, and payment of all such fees shall and 
may be demanded by any person to whom the same 
are made payable before he shall be required to per- 
form the duty or service in respect of which any such 
fee shall be payable : and if any person to whom any 
fee shall be so given under the provisions of this Act, 
shall demand or take any other or greater fee in 
respect to any duty or service by him performed, or 
required to be performed under the said recited Act> 
every such person shall be deemed guilty of extortion* 
and the party aggrieved may proceed against the 
offending officer by criminal information or indict* 
ment in her Majesty's Court of Queen's Bench of thia 
colony, and, on conviction, such officer shall suffer 
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such punishment by fine or imprisonment, or both, as 
the Court may award, and he shall also be answerable 
to the party aggrieved in treble the amount of the 
sum demanded or taken, to be recoverable in any of 
the Courts of this colony by action or plaint of debt, 
according to the jurisdiction of such Court. 

4. That every person to whom any fee shall be 
payable under the provisions of this Act, or the said 
recited Act, shall cause a list or schedule of all such 
fees to be publicly exhibited at all times in his office 
or place oi business under a penalty of five pounds, 
to be recovered as last aforesaid ; and the Chief Com- 
missioner for this Government, if more than one %hall 
be appointed under the said recited Act, or the Com- 
missioner, if only one, shall cause a list of all fees 
authorised to be received by the Commissioners or 
Commissioner, and the officers acting under him or 
them to be inserted at the public expense in the offi- 
cial Gazette of the said island, and in the several 
newspapers of the said island, before any proceeding 
are had or taken in the Court to be established in this 
colony under the said recited Act, and before any 
fee shall be demanded or become payable under the 
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5. That this Act shall not come into operation until 
her Majesty's pleasure thereon shall be signified and 
made known. 
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VIRGIN ISLANDS. 

(Order in Council, dated 7th March, I860.) 

An Ordinance to make provision for carrying into 
execution in the Virgin Islands " The West Indian 
Incumbered Estates Acts 1854, 1858." (29th De- 
cember, 1859.) 

Wh breas by the Acts of the Imperial Parliament of Preamble. 
her Most Gracious Majesty Queen Victoria, to be 
cited as ^' The West Indian Incumbered Estates Acts 
1854, 1858," it is, amongst other things, enacted and 
provided, that her Majesty may, from time to time, by 
Order in Council, direct the said Acts to come into 
operation in any of the colonies mentioned in the 
schedule to the said Act of 1 854 annexed, and that 
thereupon, but not otherwise, the same should have 
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the force of law in such colony : provided always, 
and it is thereby expressly declared, that no such Order 
in Council shall be made, until the Legislature of such 
colony has presented an address to her Majesty, pray- 
ing her Majesty to issue such order, and has also, to 
the satisfaction of her Majesty's Principal Secretary 
of State for the Colonies, made provision for the pay- 
ment of the salaries of the Local Commissioners, and 
of all such assistants, secretaries, clerks, messengers, 
and officers, as may be appointed under the said Acts 
in the said colony, ana of such other expenses of 
carrying the said Acts into execution, as are therein 
before directed to be provided for by the Legislature of 
the colony: and whereas the colony of the Virnn 
Islands is one of those named in the said schediue, 
but, by reason of the impoverished state of the colony, 
with a diminished trade and revenue, it is unable to 
meet its present liabilities and expenditure, and no 
fund exists or can be provided, from which to make 
provision out of the public revenue for payment of 
salary of holders of offices to be created as contem- 
plated by the said hereinbefore in part recited Acts : 
and whereas the Legislative Council of the Virgin 
Islands has, by an humble address, prayed her Most 
Gracious Majesty that she will be pleased to issue an 
Order in Council directing the said recited Acts to 
come into operation within these her Majesty's Virgin 
Islands : ana whereas it is deemed absolutely necessary 
for the welfare of the Virgin Islands, that the provi- 
sions of the said recited Acts should be operative in 
these islands ; and, as the only means of obtaining the 
same, it is considered advisable that in lieu of salaries, 
which it is impossible to provide and pay from the 
public revenue, the Commissioner or Commissioners 
to be appointed under the said recited Acts should be 
remunerated by fees, to be paid by the suitors or 
persons prosecuting and defending, or adopting pro- 
ceedings under the said recited Acts, ana for that 
purpose seeking the intervention of the Commis- 
sioners under the same Acts : 

1. Be it therefore enacted by the Governor and 
Legislative Council of the Virgin Islands, that the 
byftM^iMtead Commissioners to be appointed in {^rsuance of the 
of salaries. said recited Acts in the Virgin Islands shall be entitled 
to have, receive, and take in and as and for remu- 
neration for the services and duties to be by him or 
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them performed, such fees in respect of the business 
and daties to be performed under the said recited 
Acts as shall be fixed and settled by the Commis- 
sioners in England, under the Idth clause of the said 
recited Act of 1854 subject to such disallowance or 
alteration by the Leg:islature of these islands, as is 
in and by the said last mentioned clause of the said 
recited Act of 1854 mentioned. 

2. The Secretary of the General Court of the 
Virgin Islands, or his lawful deputy, shall be the 
secretary to the said Commissioners, under the said 
recited Acts ; and the ProYOst-marshal or his lawful 
deputy, shall be the sole executive officer of the said 
Commissioners, for the service of all process to be 
issued by the said Commissioner ; and such Secretary 
and Provost-marshal respectively shall, in respect of 
the duties and services to be by them respectively 
performed, be entitled to have, receive, and take such 
fees as shall be fixed and settled by the Commissioner 
or Commissioners, under the powers in the said 
** West Indian Incumbered Estates Act 1854 " con- 
tained, subject to such disallowance or alteration as 
therein mentioned. 

3. All such fees, when settled and approved as by 
the said recited Act is provided, shall be demandable 
by and payable to the respective persons to whom the 
same shall be awarded as remuneration for the services 
to be by them respectively performed, and shall be 
payable and paid by the suitors in the Court, to be 
established under the said recited Acts in these islands; 
and payment of all such fees shall and may be 
demanded by any person to whom the same are made 
payable, before he shall be require<l to perform the 
duty or service in respect of which any such fee shall 
be payable : and if any person to whom any fee shall 
be so given, under the provisions of this Ordinance 
shall demand or take any greater or other fee, in 
respect of any duty or service by him performed or 
required to be performed under the said recited Acts, 
every such person shall be deemed guilty of a petty 
misdemeanour and of extortion, and shall be liable on 
conviction before any justice of the peace, to forfeit 
and pay a penalty not exceeding twenty-five pounds, 
and to make amends to the party aggrieved in treble 
the amount demanded, and the mode of procedure for 
the recovery and enforcement of such penalty and 



Appointment 
of Secretary 
and Marshal. 



Fees esta- 
bliahed to be 
paid by 
suitors, to 
persons 
thereto enti- 
tled. 



Officer 
demanding 
greater fee 
than those 
allowed guilty 
of extortion 
and liable on 
conviction to 
penalty not 
more tiian 
£26 and to 
mf^e amends 
to party 
aggrieved 



180 



APPENDDC 



Schedule of 
fees to be 
exhibited 
pablldy In 
office of penoQ 
entiUed 
thereto. 



Soipeoding 
dAiue* 



amends shall be according to the Act of the Virgin 
Islands entitled " An Act to facilitate the Performance 
" of the*Duties of Justices of the Peace'out of Sessions 
" with respect to Summary Convictions and Orders." 

4. Ever^ person to whom any fee shall be payable, 
under the provisions of this ordinance, or the said 
recited Acts, shall cause a list or schedule of all such 
fees to be publicly exhibited at all times in his office 
or place of business, under a penalty not exceeding five 
pounds, to be recovered as last aforesaid. 

6. This ordinance shall not come into operation 
until her Majesty's pleasure thereon shall be signified 
and made known and duly published in the Road 
Town of Tortola. 



ST. CHRISTOPHER. 

(Order in Council, dated 26th March, 1860). 

An Act to render operative in the Island of St. 
Christopher the provisions of the West Indian 
Incumbered Estates Act, 1854, 1858, (8th Decem- 
ber, 1869.) 

Freambifl* Whereas by '* The West Indian Incumbered Estates 
Act, 1854,'' made and passed in the 18th year of 
the reign of her Most Gracious Majesty Queen 
Victoria, it is amongst other things enacted that her 
Majesty may, from time to time, by Order in Counol, 
direct the »aid Act to come into operation in any of 
the colonies mentioned in the schedule to the said 
Act annexed, and that thereupon, but not otherwise, 
the same should have the force of law in such colony, 
provided always, and it is thereby expressly declared, 
that no such Order in Council shall be made until the 
Legislature of such colony has presented an addnts 
to her Majesty, praying her Majesty to issue such 
order, and has also, to the satisfaction of her Majesty's 
Principal Secretary of State for the Colonies, made 
provision for the payment of the salaries of the Local 
Commissioners, and of all such assistants, clerks, mes- 
sengers, and officers as may be employed under the 
said Act in the said colony, ana of such other 
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expenses of canying the said Act into execution as 
are thereinbefore directed to be provided for by the 
Legislature of the colony : and whereas the said Act 
has been amended by an Act ''The West Indian 
Loicumbered Estatea Act> 1858/' made and passed 
in the 21st and 22nd years of the reign of her 
Most Gracious Majesty Victoria, whereby the said 
two several Acts are directed to be construed as 
one Act, and to be cited as "The West Indian 
Incumbered Estates Acts, 1854, 1858 :'' and whereas 
the colony of St. Christopher is one of those named 
in the said schedule, and it is desirable to secure for 
the said colony and its dependency, Anguilla, the 
advantages of the provisions of the said Acts : and 
whereas it is not expedient to provide salaries for such 
o£Bcer8 as may be appointed to carry into execution 
in this colony the provisions of the aforesaid Acts, but 
it is necessary to make other provisions by way of 
remuneration in lieu of such salaries : be it therefore 
enacted by the Officer administering the Government 
of the islands of St. Christopher and Anguilla, and by 
the Council and Assembly of the same, 

1. That the Commissioners to be appointed in pur- 
suance of the said recited Act in the colony of St. 
Christopher, shall be entitled to have, receive, and take, 
in aftd as and for remuneration for the services and 
duties to be by him or them performed, such fees in 
respect of the business and duties to be performed 
under the said recited Act, as shall be fixed and settled 
by the Commissioners in England under the 13th 
aection of the said first recited Act, subject to such dis* 
allowance or alteration by the Legislature of this 
colony as in and by the said last-mentioned section of 
the said first recited Act mentioned. 

2. That the Secretary of the Court of Queen's Bench 
and Common Pleas of the colony shall be the Secre- 
tary of the said Commissioners under the said recited 
Acts, and the Provost-marshal or his lawful deputy 
ahall be the sole executive officer of the said Commis- 
sioners for the service of all process to be issued by the 
aaid Commissioners ; and such Secretary and Provost- 
marshal respectively shall, in respect of the duties and 
services to be by them respectively performed, be 
entitled to have, receive, and take such fees as shall 
be fixed and settled by the Commissioner or Commis- 
sioners under the powers in the said West Indian 
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Incumbered Estates Acts contained, lubject to such 
disallowance or alteration as therein mentioned. 

3. That all such fees, when settled and approved 
as by the said first recited Act is provided, shall be 
demanded by and payable to the respective persons to 
whom the same shall be awarded as remuneration for 
the services to be by them respectively performed, and 
shall be payable and paid by the suitors in the Court 
to be established under the said recited Acts in this 
colony, and payment of all such fees shall and may be 
demanded by any person to whom the same are made 
payable before he shall be required to perform the 
duty or service in respect of which any such fee shall be 
payable : and if any person to whom any fee shall be 
fo given, under the provisions of this Act, shall demand 
or take any greater or other fee in respect of any duty 
or service by him performed, or required to be per* 
formed under the said recited Acts, every such person 
shall be deemed guilty of extortion; and the party 
aggrieved may proceed against the offending officer 
by criminal information or indictment in her Majest^s 
Court of Queen's Bench and Common Pleas of this 
colony; and, on conviction, such officer shall suffier 
such punishment by fine, or imprisonment, or both, 
as the Court may award, and he shall also be answer- 
able to the party aggrieved in treble the amount of 
the sum demanded or taken, to be recoverable in any 
of the Courts of the colony by action or plaint of debt> 
according to the jurisdiction of such Court. 

4. That every person to whom any fee shall be pay- 
able under the povisions of this Act, or the said 
recited Acts, shall cause a list or schedule of all such 
fees to be publicly exhibited at all times in his offiee 
or place of business, under a penalty of five pounds, 
to oe recoyered as last aforesaid ; and the Chief Com- 
missioner for this Government, if more than one shall 
be appointed under the said recited Acts, or the 
Commissioner, if only one, shall cause a list of all sudi 
fees authorised to be received by the Commissioners 
or Commissioner, and the officers acting under him or 
them, to be inserted, at the public expense, in the 
official Gazette of the said island, before any proceed* 
in^ are had or taken in the Court to be established in 
this colony under the said recited Act, and before any 
fee shall be demanded, or become payable under the 
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JAMAICA. 

(Order in Council, dated 26th June, 1861.) 

An Act for carrying into execution in this Island 
<* The West Indian Incumbered Estates' Acts, 1854, 
1868." (March, 1861.) 

Whereas by an Act passed in the Imperial Pat* Preamble. 
liament, made and passed in the 18th year 'of the 
reign of her Most Gracious Majesty Queen Victoria, 
to be cited as " The West Indian Incumbered Es- 
tates Act, 1854,*' it is, amongst other things, enacted 
that her Majesty may, from time to time, by Order 
in Council, direct the said Act to come into opera- 
tion in any of the colonies mentioned in the schedule 
thereto annexed; and that thereupon, but not other- 
wise, the same should have the force of law in such 
colony ; and it is, therefore, expressly declared that no 
such Order in Council shall be made until the Le* 
g^lature of such colony has presented an address to 
her Majesty, praying her Majesty to issue such 
order ; and has, also, to the satisfaction of her Ma- 
jesty's Principal Secretary of State for the Colonies, 
made provision for the payment of such Commis- 
sioners and officers as may be appointed under the 
said Act, and such other expenses of carrying the 
same into execution as are thereinbefore directed to 
be provided for by the Legislature of the colony^: 
and whereas, by a certain other Act of the Imperial 
Parliament, made and passed in the 21st and 22nd 
years of the reign of her said Majesty, to be 
cited as *' The West Indian Incumbered Estates Act, 
1858," it is, amongst other things, enacted that the 
said two recited Acts may, for all purposes, be cited 
as " The West Indian Incumbered Estates Acts, 1854, 
1858 :" and whereas the colony of Jamaica is one 
of those named in the schedule annexed to the firstly- 
recited Act, and it is expedient that the two recited 
Acts should have the force of law in this colony : 
and whereas, the extent of the public revenue in this 
island does not enable the Legislature to provide 
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adequate salaries for such officers as may be appointed 
for carrying into execution in this colony the provi- 
sions of the recited Acts, and it is therefore intended to 
make other provisions, by way of remuneration, in lien 
of such salaries : be it therefore enacted by the Go- 
Temor, Legislature, Council, and Assembly of this 
island, and by the authority of the same, as follows : 

1. (a) The Commissioners to be appointed in pursuance 
of the recited Acts in this island shall be the Judges 
of the Supreme Court for the time being, or any two 
of them, when sitting in the Supreme Court, as by 
law established and held, or at such other times in 
vacation as such Judges sball appoint, for the holding 
of sittings for the purposes of this Act, and shau 
have whenever sitting, as herein provided, jurisdiction 
over all matters to be brought before them in the 
Court to be so established under this and the recited 
Acts. 

2. The clerk of the Supreme Court of Judicature 
of the colony, or his lawful deputy, shall be secretary 
to the said Commissioners under the recited Acts ; 
and the Provost-marshal, or his lawful deputy, shall 
be the sole executive officer of the said Judges, as 
Commissioners, for the service of all process to be 
issued by the said Commissioners; and such clerk 
and provost-marshal respectively shall, in respect of 
the duties and service to be by them respectively per- 
formed, be entitled to have, receive, and take such 
fees as shall be fixed and settled by the Commissioners 
under the powers in the said *' West Indian Incum- 
bered Estates Act, 1854 " contained, subject to such 
disallowance or alteration by the Legislature of the 
colony, as is in and by the Idth section of such Act 
mentioned. 

3. There shall be paid by the several suitors under 
this and the said recited Acts, before all proceedings 
to be instituted under this and the said recited Acts, 
such fees in respect of the business and duties to be 
by such Judges, as Commissioners, performed under 
this and the said recited Acts, as shall be fixed by the 
Commissioners in England, under the 13th section of 
the said first recited Act, subject, however, to such 
disallowance or alteration by the Legislature of this 
colony as in and by the said last-mentioned section of 
such Act provided. 

(a) Repealed. See p, 186. 
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4. Such several fees shall he paid hy means of 
stamps, to he impressed on the several proceedings to 
be had and taken in such Court; and such stamps 
shall be procurable from the office of the Receiver- 
Greneral, or other person authorised by law to distri- 
bute stamps^ and no discount shall be allowed in 
respect of such stamps. 

5. The Commissioners shall respectively be paid, 
on the warrant of the Governor, by means of the fund 
to be created from stamp duties, as herein provided, 
for the services and duties to be performed by them 
under this and the recited Acts, such respective salary 
or remuneration as shall be ascertained and fixed, in 
proportion to the respective number of days each such 
Commissioner shall sit in such Court. 

6. Such fees, when settled and approved as by the 
recited Acts and this Act is provided, shall be 
demanded by, and payable to, the Secretary and 
Provost-marshal, or deputy respectively, to whom 
the same shall be awarded, as remuneration for the 
services to be by them respectively performed ; and 
shall be payable and paid by the suitors in the Court 
to be established under the recited Acts, and this 
Act, or either of them, in this colony ; and payment 
of all such fees shall and may be demanded by any 
person to whom the same are made payable, before 
he shall be required to perform the duty or service 
in respect of which any such fee shall be payable ; 
and if any person to whom any fee shall be so given, 
under the provisions of this Act, shall demand or take 
any greater or other fee in respect of any duty or 
service by him performed, or required to be performed, 
under the said recited Acts, or either of them, every 
such person shall be deemed guilty of a petty misde- 
meanour and of extortion, and shall be liable, on 
conviction before any two justices of the peace, to 
forfeit and pay a penalty not exceeding twenty pounds 
nor less than five pounds, and to make amends to 
the party aggrieved in treble the amount demanded ; 
and such penalty and amends shall ^e recovered and 
enforced, according to the provisions of any Act now 
or hereafter to be in force relating to Summary pro- 
ceedings before justices : provided that such penalty 
and amends may be proceeded for and enforced in a 
consolidated form of proceedings in one summons, 
and conjoined in all the other process therefor. 

7* That the Secretary and Provost-marshal shall 
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cause a list or schedule of all fees payable to be pub- 
licly exhibited at all times in their offices or places of 
business, under a penalty of five pounds, by each to 
be recovered as last aforesaid; and the Judges ap- 
pointed under this Act shall cause a list of all 
fees to be published, at the public expense, in 
the ''Jamaica Gazette, by Authority/' before any 
proceedings are had or taken in the Court to be esta- 
blished in this colony under the recited Acts, and 
before any fee shall be demanded or become payable 
under the same. 

8. This Act shall not come into operation until her 
Majesty's pleasure thereon shall be signified and made 
known by the Governor, by a notification in the 
" Jamaica Gazette, by Authority." 



JAMAICA. 

An Act to amend the Act of the 24th Vict., c. 4, for 
canying into execution in this island, " The West 
Indian Incumbered Estates Acts, 1854, 1858." 
(January, 1862.) 

Whereas, for conformity with the Act of the Imperial 
Parliament, to be cited as *^ The West Indian Incum- 
bered Estates Act, 1854," it is necessary to amend 
the Act of the Legislature of this island of the 
24th Vict., c. 4, for carrying into execution in this 
island '* The West Indian Incumbered Estates Acts, 
1854, 1858," in respect to the number of Commis- 
sioners to be appointed in this colony thereunder : Be 
it therefore enacted by the Governor, Legislative 
Council, and Assembly of this island, and by the 
authority of the same, as follows : — 

1. The 1st section of the recited Act of the Ja- 
maica Legislature is hereby repealed. 

2. The Commissioners to oe from time to time 
appointed, in pursuance of the recited Imperial Acta 
in this colony, shall be any three of the Judges of 
the Supreme Court for the time being, who, or any 
two of whom, tb be so appointed, shall, whenever 
sitting, at such times and places as such three Judges, 
or any two of them, shall appoint for the holding of 
sittings for the purposes of the recited Acts, have 
jurisdiction over all matters to be brought before 
them in the Court to be established, as provided under 
the recited Acts of the Imperial Parliament, and the 
Legislature of this island. 
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ANTIGUA. 

(Order in Council, dated Ut November, 1864). 

An Act for carrying into execution in Antigua '* The 
West Indian Incumbered Estates Acts, 1854, 1858, 
1862." (Dated 27th May, 1864.) 

Whereas by "The West Indian Incumbered Estates 
Acts, 1854, 1868, and 1862," it is, amongst other 
things, provided that her Majesty may from time to 
time by Order in Council direct the said Act to come 
into operation in any of the colonies mentioned in the 
schedule to the Principal Act annexed, and that there- 
upon, but not otherwise, the same should have the 
force of law in such colony : provided always, and it 
is thereby expressly declared, that no such Order in 
Council shall be made until the Legislature of such 
colony has presented an address praying her Majesty 
to issue such Order, and has also, to the satisfaction 
of her Majesty's Principal Secretary of State for the 
Colonies, made provision for the payment of the sala- 
ries of the Local Commissioners and of all such as- 
sistants, secretaries, clerks, messengers, and officers as 
may be appointed under the said Act in the said 
colony, and of such other expenses of carrying the 
said Act into execution as are thereinbefore directed 
to be provided for by the Legislature of the colony : 
and whereas the colony of Antigua is one of those 
named in the said schedule, and it would be of much 
advantage to the island that the said Acts should 
have the force of law : and whereas the public 
revenue of this island does not enable the Legislature 
to provide adequate salaries for such officers as may 
be appointed for carrying into execution in this 
•colony the provisions of the aforesaid Acts, and it is 
therefore intended to make other provision by way of 
remuneration in lieu of such salaries : be it enacted 
by the Governor, the Council, and Assembly as fol- 
lows : 

1. The Commissioners to be appointed in pursuance Bemunera- 
of the said recited Acts in this colony of Antigua (J^J^JJ^^^ 
shall be entitled to have, receive, and take in and as ^n. 
smd for remuneration for the services and duties to be 
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by him or them performed, mich fees in respect of the 
business and duties to be by him or them performed 
under the said recited Acts, as shall be fixed and 
settled by the Commissioners in England under the 
Idth section of the said Principal recited Act, sub- 
ject to such disallowance or alteration by the Legisla- 
ture of this colony, as is in and by the said last men- 
tioned section of the said Principal Act mentioned. 

2. The Secretary of the Court of Common Pleas 
of this colony shall be the Secretary of the said 
Commissioners under the said recited Acts, and the 
Provost-marshal and his lawful deputy shall be the 
sole executive officer of the said Commissioners for 
the service of all process to be issued by the said 
Commissioners, and such Secretary and Provost- 
marshal respectively shall in respect of the duties 
and services to be by them respectively performed, be 
entitled to have, receive, and take such fees as shall 
be fixed and settled by the Commissioner or Commis- 
sioners under the powers in the said '* West Indian 
Incumbered Estates Act, 1854, 1858, and 1862 " con- 
tained, subject to such disallowance or alteration as 
therein mentioned. 

3. All such fees when settled and approved as by 
the said recited Acts is provided, shall be demandable 
by and pavable to the respective persons to wh om the 
same shall be awarded as remuneration for the services 
to be by them respectively performed, and shall be 
payable and paid by the suitors in the Court to be 
established under the said recited Acts in this colony, 
and payment of all such fees shall and may be 
demanded by any person to whom the same are made 
"payable before be shall be required to perform the 
dutv or service in respect of which any such fee 
shall ba payable. 

4. Every person to whom any fee shall be payable 
under the provisions of this Act or the said recited 
Acts, shall cause a list or schedule of all such fees to 
be publicly exhibited at all times in his office or place 
of business under a penalty of five pounds, to be 
recovered by action of debt in the Court of Common 
Pleas of this colony, and the Chief Commissioner fur 
this Government, if more than one, to be appointed 
under the said recited Acts, or the Commissioner, if 
only one, shall cause a list of all fees authorised to be 
received by the Commissioner or Commissioners and 
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the officers acting under him or them, to be inserted 
at the public expense in one of the newspapers of the 
said island, before any proceedings are nad or taken 
in the Court to be established m this colony under 
the said recited Acts, and before any fee shall be 
demanded or become payable under the same. 

5. Whenever the Commissioners shall have made 
any conditional order for sale of any lauds under 
these Acts they shall have the same powers of 
appointing a receiver or receivers of such lands or 
any part thereof as the Court of Chancery in England 
has of appointing a receiver of the rents and profits of 
any lands within the jurisdiction of such Court in a 
smt relating to such lands, and the receiver or 
receivers so appointed shall from the date of such 
appointment have and possess all the powers, autho- 
rities, rights, and privileges which receivers appointed 
by the Court of Chancery in England have in respect 
of the lands over which they are appointed receiversi 
subject to such general rules as the Commissioners in 
England shall f^om time to time make under the 
Principal Act. 

6. Every receiver so appointed by the Commis- 
sioners shall give such security for the due perfor- 
mance of his office as the Commissioners shall require, 
and shall be entitled to such remuneration by salary, 
commission, or otherwise, as the Commissioners shsdl 
^recc, subject to such general rules as the Commis- 
sioners in England shall from time to time make 
under the Principal Act, and the balance due to such 
receiver in respect of such salary, commission, or other 
remuneration, or in respect of such sums as he may 
have properly expended in the management and culti- 
Tation of such lands shall be a charge on such lands 
in priority to all incumbrances thereon. 

7 . That it shall be open to any owner or incum- 
brancer to make application by petition to the Com- 
missioners for the appointment of such receiver or 
receivers pursuant to the provisions of this Act, and 
that such petition shall state the grounds of such 
application and be supported by affidavit in all its 
material facts, and if no opposition be made thereto, 
or being made, shall appear to the Commissioners 
insufficient, the Commissioners shall make such order 
thereon as shall be just, and the costs on all such 
applications shall be costs in the suit, and shall be the 
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lame as those allowed for like services performed in 
the Ck>urt of Chancery according to the docket of fees 
used in that Court, and the practice and proceedings 
on all such applications shall be accoroing to the 
practice of the Court of Chancery, until altered or 
varied by anjr order or orders made or to be made by 
the Commissioners in England. 
Act when to 8. This Act shall not come into operation until ber 
<wmejinto Mqesty's pleasure thereon shall be signified and made 
•i*®**"^' known* 
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TABLES OF FEES. 



TABLE OF FEES AND COMMISSIONS 

TO BE ' TAKEN UNDEB " THE WEST INDIAN INCUM- 
BEBED ESTATES ACTS, 1854, 1858, 1863," IN BESPECT 
or FBOCEEDINOS IN ENGLAND. 

On and after the 1st Noyember 1862, the followiae 
fees shall be payable to the Commissioners in England 
upon the following proceedings in England : — 

£ s. d. 
On the presentation of every petition for 

sale^ exchange, or partition 2 

On the making of every absolutei order for 

sale, exchange, or partition ..^ 2 

On settling the particulars of sale or scheme 

for exchange or partition 2 

On settling the schedale of incumbrances, 

or confirming award of exchange or par- 

UuOn**a ••• ••• ••• ••« -*•• ••• ••• ^ W V 

On every issue directed to be tried before a 

jurv ••• ••• ••• ••• ••■ ••• ••• ••• ^ w \J 

On taxation of every bill of costs 10 

The following commission shall be payable to the 
Commissioners in England, and deducted from the 
moneys to be produced by the sale of any estates as to 
which proceedings have been taken in England, whether 
the same shall be sold in England or in any colony :-— 

Onepoundpercent. on the gross amount of the pur- 
chase money ; the same to be in addition to the per- 
centage (if any) which may be payable to the Local 
Commissioner or Secretary of any colony under the 
'' Table of Fees " fixed by the Commissioners of the 
said Acts for such colony. 

dlst October,! 862. 

Henry Jambs Stonor, 

Chief Commissioner. 

Frbderic Rogers^ 

Assistant Commissioner. 
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TABLE OP FEES 

that mat be demanded and taken wtthih the 
island of bt. vincent, undeb the west indian 
incumbered estates act, 1854. 

Local Commisbionbb. 

£ s. d. 
For every petition for sale, exchange, or 

partition 3 00 

Upon every conditional order 1 

For every notice of opposition • . • . 1 

Upon every final decree . . 4 

For attendance at sale, See., where pro- 
ceeding commenced and completed in 
the colony, out of every jflOO realised 10 
Where proceedings commenced in £ng« 

land, ditto 50 

Where proceedings, commenced and con- 
tinuea till after sale, are transferred to 

England, ditto 50 

Where after proceedings commenced in 
England, the sale takes place in the 
colony, and proceedings are transferred 
back to England before allocation of 

the funds 026 

If no Sale is finally effected, or if commis- 
sion calculated as above would amount 
to less, a sum of •• 6 00 

Secretary. 

Entering every petition for sale, ex- 
change, or partition 2 6 

CO 2 6 
Other entries (specified in Table) < and 

'^ ^ ^0 3 6 

Minuting formal decree 1 

But where more than three days' hearing 
on the merits on open Court — per diem 

additional 15 

Certificate of the several proceedings . . 5 

Searching records of Court 1 

For attendance at sale, where proceedings 
are commenced, continued, and com- 
pleted in the colony, out of every £100 
realised • 50 
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£ 8. d. 

Where proceedings are commenced in Eng- 
land, ditto 26 

Where proceedings commenced, and after 

sale transferred to England 2 6 

Where after proceedings commenced in 
England, the sale takes place in the 
colony, and proceedings are transferred 
back to England before allocation of the 
funds ..010 

If no sale is finally effected, or if commis- 
sion calculated as above would amount to 
less, a sum of 3 

Preparing schedule of incumbrance per 
foUo .. 2 6 

Upon any issue that maybe directed by the 
Court before a jury, the same fees as are 
now receivable before the Supreme Court 
of Judicature 

For taxation of every bill of costs — 

For every j^lOO of the amount of such 
bill when taxed .. .... .. 2 10 

For each copy of petition required by 

parties or by order of Court, per folio . . 4 
If less than 6 folios .. 2 

Copies of any other documents, per folio. .003 
Ifless than 6 folios 1 6 

Attesting copy of every petition or other 
document 

Provost-marshal. 

For serving a notice 05 

If out of Kingstown (exclusive of mileage) 10 
Extra per mile, going and returning (if out of 

Kingstown) 008 

If in any other island within the Govern- 
ment in addition to expenditure actually 
incurred in travelling, but not in sub- 
sistence • • 3 00 

For each witness, if subpoenaed . . . . 7 6 
Executing contempt process, where person 

taken 1 13 6 

Ditto on return '* non est inventus '' . • 10 6 

Every day such person continues in custody 3 4 
Attendance each day on any hearing ..050 

E 
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£ 8. d« 
Every mile travelled in service of notice 

on tenants or others 1 6, 

Upon any issue directed to be tried before 
a jury, the same fees as would be pay- 
able in the Supreme Court of Judicature 
Upon final judgment 1 O 

Edmund Phipps, 

Chief Commissioner. 

Frbdreic Rogers, 
Assistant Commissioner. 
14th July, 1857. 
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THAT MAY BE DEMANDED Aim TAKEN WITHIN THS 
ISLAND OF TOBAGO, UNDER THE WEST INDIAN INCUM- 
BERED ESTATES ACT 1854, 18A8, 1862, 1864, AS APPROVED- 
AND FIXED BY THE COMMISSIONERS OF THE SAID 
ACTS. 

The following per centage shall be paid to the Local- 
Commissioner and Secretary on the final allocation of 
the moneys to be produced by the sale of any estate 
under the above Acts : — 

1. Where proceedings are commenced and com- 
pleted in the colony : 

To the Local Commissioner, One per cent., 
To the Secretary, One half per cent.. 

On the gross amount of purchase-money. 

2. -Where proceedings are either commenced in the 
colony and completed in England, or conunenced 
in England and completed in the colony. 

To the Local Commissioner, One half per cent., 
To the Secretary One quarter per cent.» 

On the same. 

3. Where proceedings are commenced and com* 
pleted in England, but the sale takes place in the 
colony. 

To the Local Commissioner, One (quarter per cent.» 
To the Secretary, One eighth per cent.. 

On the same. 

And the following fees shall be pud to the Local 
Commissioner, Secretary, and Provost-marshal, by 
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the petitioner or other parties having the conduct of 
the sale : — 

To THE Local Commissioner. 

j& 8* d. 
On the presentation of every petition for 

sale, exchange, or partition 2 

On the making of every absolute order for 

sale, exchange, or partition 2 

On settling the particulars of sale or scheme 

for exchange or partition 2 

On settling the schedule of incumbrances 

or conQrming award of exchange or 

partition 20 

On any issue tried before a jury . . . 2 
On the transfer of any proceedings from 

England ....200 

Each affidavit 040 

Every exhibit attached thereto I 

Every order 056 

Every certificate 13 6 

Exemplification under seal 13 6 

Taking recognisance, each party bound . . 10 

Attendance out of Court or out of chambers 10 

To THE Secretary. 

On the presentation of every petition for 

sale, exchange, or partition • 10 0^ 

On the making of every absolute order for 
sale, exchange, or partition 10 

On settling the particulars of sale or scheme 
for exchange or partition 1 

On setthng the schedule of incumbrances 
or confirming award of exchange or par- 
tition 10 

On every issue tried before a jury , . . , 10 

On the transfer of any proceedings from 
England .. .. lOO 

On taxation of a bill of costs the same 
pa3rment as is receivable for a similar pur- 
pose in the Court of Common Pleas 
•For. copies of documents, the same payment 
as is receivable for a similar purpose in the 
Court of Common Pleas 

Filing every order or other proceeding . • 3 
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£ 8. d. 

EDFolliDg decree, order, or other process, 
for every folio of ninety words . 

Every certificate 

Minuting every order 

To THE PR0V08T-MA.R8HAL. 

For serving a notice, subpoena, or other 

process, if within the capital 

If out of the capital (exclusive of mileage) 
Extra per mile (going and returning) 
If out of the island in addition to expendi- 
ture incurred in travelling, but not in 

subsistence 3 

For executing contempt process where the 

person is taken 1 10 

Ditto on return, " non est inventus *' . . 10 
Every day such person continues in custody 3 4 
Attendance each day on any hearing or trial 5 
Delivering possession of lands and etne- 
ments for each separate estate, planta- 
tion or lot, besides mileage from the 
capital at 8d. per mile going and returning 3 
Making inventories and copies thereof 
when required, Is. per foho of every 
nmety words 

Henry James Stonor, 

Chief Commissioner. 
Frederic Rogers, 
Assistant Commissioner. 
19th October, 1864. 



TABLE OF FEES 

THAT MAY BE DEMANDED AKD TAKEN WITHIN THE 
VIRGIN ISLANDS, UNDER " THE WEST INDIAN INCXTH. 
BERED ESTATES ACTS, 1854—1858," AS APPROVED AMD 
FIXED BY THE COMMISSIONERS OF THE SAID ACTS. 

The following percentage shall be paid to the Local 
Commissioners and Secretary on the final allocation of 
the moneys to be produced by the sale of any estate 
under the above Acts : — 

1. Where proceedings are commenced and com- 
pleted in the colony : 
, To the Local Commissioner, One per cent.. 
To the Secretary, One half per cent.. 

On the gross amount of the purchase-money. 
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2. Where proceedings are either commenced in the 
colony and completed in England, or commenced 
in England and completed in the colony : 

To the Local Commissioner, One half per cent.. 
To the Secretary, One quarter per cent., 

On the same. 

3. Where proceedings are commenced and com- 
pleted in England, but the Sale takes place in the 
colony : 

To the Local Commissioner, One quarter per cent.. 
To the Secretary, One eighth per cent., 

On the same. 

And the following fees shall be paid to the Local 
Commissioners, Secretary, and Provost-marshal, by 
the petitioner or other parties having the conduct of 
the sale : — 

To THE Local Commissioner. 

On every petition for sale, exchange, or 

partition (whether a conditional order £ 

DC made or not) 

On the making of every absolute order . 
On settling the particulars of sale . • 
On settling the schedule of incumbrances 
On any issue tried before a iury 



• • • • 



£ 


s. 


d. 


2 








2 








2 








2 








2 









To THE Secretary. 

On every petition for sale, exchange, or 

partition (whether a conditional order £ s, d. 

be made or not) lOQ 

On the making of every absolute order . . 10 
On settling the particulars of sale . . . . 1 0* 
On settling the schedule of incumbrances 10 
On any issue tried before a jury ..100 

In taxation of a bill of costs : 

The same payment as is receivable for a 
similar purpose in the Supreme Court 
of Judicature. 

For copies of any documents : 

The same payment as is receivable for a 
similar purpose in the Supreme Court 
of Judicature. 
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To THE Provost-marshal. 

£ 8. d. 
For seiring a notice, subpasna, or other 

process, if within the capital 5 

it out of the capital (exclusive of mileage) 10 
Extra per mile, going and returning . . . . 8 
If out of the iskud of Tortola, in addition 
to expenditure incurred in travelling, but 

not in subsistence 30 

For executing contempt process where the 

person is taken 1 10 

Ditto, on return "non est inventus" . . 10 
Every day such person continues in custody 3 4 
Attendance each day on any hearing or 
trial •• •• •• •• • •• •• •• Uovi 

Henry James Stonor, 

Chief Commissioner. 

Frederic Rogers, 

Assistant Commmissioner. 

8th November, 1860. 
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THAT MAY BE DEMANDED AND TAKEN WITHIN THE 
ISLAND OF ST. CHRISTOPHER UNDER " THE WEST INDIAN 
INCUMBERED ESTATES ACTS, 185*— 1868," AS APPROVED 
AND FIXED BY THE COMMISSIONERS OF THE SAID ACTS- 

The following percentage shall be paid to the Local 
Commissioner and Secretary on the final allocation of 
the moneys to be produced by the sale of any estate 
under the above Acts : — 

1. Where proceedings are commenced and com- 
pleted in the colony : 

To the Local Commissioner, One per cent., 
To the Secretary, One half per cent.« 

On the gross amount of the purchase-money. < 

2. Where proceedings are either commenced in the 
colony and completed in England, or commenced 
in England and completed in the colony : 

To the Local Commissioner, One half per cent.. 
To the Secretary, One quarter per cent.. 

On the same. 
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3. Where proceedings are commenced and com- 
pleted in England, but the sale takes place in the 
colony : 
Tb the Local Commissioner, One quarter per cent., 
To the Secretary, One eighth per cent., 

On the same. 

And the following fees shall be paid to the Local 
Commissioner, Secretary, and Provost-manhal by 
the petitioner or other parties having the conduct of 
the sale : 

To THE Local Commissioner. 

On the presentation of every petition for £ s. d. 
sale, exchange, or partition 2 

On the making of every absolute order 

for sale, exchange, or partition . . . . 2 

On settling the particulars of sale or 
scheme for exchange or partition . . . . 2 

On settling the schedule of incumbrances 
or confirming award of exchange or par- 
tition 2 

On any issue tried before a juiy . . . . 2 

On the transfer of any proceedings from 
England ..200 

To THE Secretary. 

On the presentation of every petition for 

sale, exchange, or partition 10 

On the making of every absolute order for 

sale, exchange, or partition 1 

On settUns the particulars of sale, or 
scheme ror exchange or partition . . • • 1 

On settling the schedule of incumbrances ■ 
or confirming award of exchange or par- 
tition.. 1 

On every issue tried before a jury . . . . 1 

On the transfer of any proceedings from 

England 100 

On taxation of a bill of costs : 
The same payment as is receivable for a 
similar purpose in the Supreme Court 
of Judicature. 

For copies of any documents : 
The same payment as is receivable for a 
similar purpose in the Supreme Court 
of Judicature. 
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To THB Provost-marshal. 

£ I. d. 
For seryin^ a notice, subpcena, or other 

process, if within the capital 5 

If oat of the capital (exclasive of mileage) 10 
Extra per mile, going and returning . . . . S 
If out of the island, in addition to expen- 
diture incurred in travelling, but not in 

subsistence 300 

For executing contempt process where the 

person is taken 1 10 

Ditto on return, " non est inventus '* . . 10 
Every day such person continues in custody 3 4 
Attendance eaca day on any hearing or 
trial 5 

Henry Jambs Stonor, 

Chief Commissioner. 
Frederic Rogers, 

Assistant Commissioner, 
leth April, 1862. 
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THAT HAY BE DEMAin>ED XSD TAKEN WITHIK THC 
ISLAND OF JAMAICA UNDER "THE WEST INDIAN 
INCX7MBERED ESTATES ACTS, 1854—68," AS APPROVED 
AND FIXED BY THE COMMISSIONERS OF THE SAID 
ACTS. 

The following percentage shall be paid to the 
Local Commissioners and Secretary on the final allo- 
cation of the moneys to be produced by the sale of 
any estate under the above Acts :— 

1. Where proceedings are commenced and com«^ 

pleted in the colony : 

To the Local Commissioner, One per cent., 
To the Secretary, One naif per cent.. 

On the gross amount of the purchase money. 

2. Where proceedings are either commenced in the 
colony and completed m England, or commenced 
in England and completed in the colony, 

To the Local Commissioners, One half per cent., 
To the Secretary, One quarter per cent.» 

On the same. 
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f 

3. Where proceedings are commenced and com- 
pleted in England, but the sale takes place in the 
colony, 

To the Local Commissioners, One quarter percent, 
To the Secretary, One eighth per cent.. 

On the same. 

And the following Fees shall be paid to the Local 
Commissioners, Secretary, and Provost-marshal by 
the petitioner or other parties having the conduct of 
the sale : — 

To THE Local Commissionbrs. 

On the presentation of every petition for £8. d. 

sale, exchange, or partition . . .200 
On the making of every absolute order for 

sale, exchange, or partition . . .200 
On settling the particulars of sale or scheme 

for exchange or partition . . .200 
On settling the scnedule of incumbrances 

or confirming award of exchange or 

partition 2 

On any issue tried before a jury . .200 
On the transfer of any proceedings from 

England 2 

To THE Secretary. 

On the presentation of every petition for 

sale, exchange, or partition . • .10 

On the making of every absolute order for 

sale, exchange, or partition . • .10 

On settling the particulars of sale, or 

scheme for exchange or partition . .10 

On settling the schedule of incumbrances 
or confirming award of exchange or 
partition 10 

On every issue tried before a jury . .10 

On the transfer of any proceedings from 

England 10 

On taxation of a bill of costs . • • 10 

For copies of any documents : 
The same payment as is receivable for a 
similar purpose in the Supreme Court 
of Judicature. 
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To THE PROVOST-MABSHAL. 

£ t. d. 

For serving a notice, subpoena^ or other 

process, if within the capital . . .050 
If out of the capital (exclusive of mileage) 10 
Extra per mile, going and returning . .008 
If out of the island, in addition to ex- 
penditure incurred in travelling, but 
not in subsistence . . . .300 
For executing contempt process, where 

the person is taken . . . . 1 10 
Ditto on return, " non est inventus '* . 10 
Every day such person continues in custody 3 4 
Attendance each day on any hearing or trial 5 

Henry Jambs Stonor, 

Chief Commissioner. 
Frederic Rogers, 

Assistant Commissioner. 
19th February, 1862. 
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THAT MAY BE DEMANDED AliTD TAKEN WITHIN THE 
ISLAND OP ANTIGUA UNDER " THE WEST INDIAN IN- 
CUMBERED ESTATES ACTS 1894, 1858, 1862, AND 1864," AS 
APPROVED AND FIXED BY THE COMMISSIONERS OP THE 
SAID ACTS. 

The following percentage shall be paid to the Local 
Commissioner and Secretary on the final allocation of 
the moneys to be produced by the sale of any estate 
under the above Acts : — 

1. Where proceedings are commenced and com- 
pleted in the colony : 

To the Local Commissioner, One per cent.. 
To the Secretary, One half per cent.. 

On the gross amount of the purchase money. 

2. Where proceedings are either commenced in the 
colony and completed in England, or commenoed ia 
England and completed in the colony : 

To the Local Commissioner, One half per cent. 
To the Secretary, One quarter per cent» 

On the same. 
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3. Where proceediags are commeaced and com" 
pleted in England, but the sale takes place in the 
colony. 

To the Local Commissioner^ One quarter per cent.> 
To the Secretary, One eighth per cent.» 

On the same. 

And the following fees shall be paid to the Local 
Commissioner, Secretary, and Provost-marshal, by the 
petitioner or other parties having the conduct of the 
sale. 

To TUB Local Commissioner. 

On the presentation of every petition for £ s. d. 

sale, exchange, or partition 2 

On the making of every absolute order for 

sale, exchange, or partition . . • . . . 2 
On settling the particulars of sale, or scheme 

for exchange or partition 2 

On settling the schedule of incumbrances 

or confirming award of exchange or par- 

:tition.. .. .. .. 2 

On any issue tried before a jury 2 

On the transfer of any proceedings from 

England 2 

To THE Secretary. 

On the presentation of every petition for 

sale, exchange, or partition 1 0" 

On the making of every absolute order for 
sale, exchange, or partition . . . . 1 

On settling the particulars of sale or 
scheme for exchange or partition . . . • 10 

On settling the schedule of incumbrances 
or confirming award of exchange o r parti- 
tion 100 

On every issue tried before a jury . . . . 10 

On the transfer of any proceedings from 
England 100 

On taxation of a bill of costs, 

The same payment as is receivable for a similar 
purpose in the Supreme Court of Judicature. 
For copies of any documents 

The same payment as is receivable for a similar 
purpose in the Supreme Court of Judicature. 
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To THE Provost-marshal. 

£ 8. d. 

For serving a notice, subpoena, or other 

process if within the capital 5 

If out of the capital (exclusive of mileage) • • 10 
Extra per mile, going and returning. . . . 8 
If out of the island, in addition to expendi- 
ture incurred in travelling, but not in 

subsistence 3 

For executing contempt process when the 

person is taken 1 10 

Pitto, on return," non est inventus".. .. 10 
Every day such person continues in custody 3 4 
Attendance each day on any hearing or 

tnal .. 5 

Henry James Stonor, 

Chief Commissioner. 

Frederic Rogers, 

Assistant Commissioner. 
19th October, 1864. 
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SOLICITOR'S FEES AND CHARGES. 



table of fees and chaeges allowed to solici- 
tors pbactising in the court. 

Instructions. 

Instructions for petitions and abstracts, in- 
cluded in charge for pre- 
paration 
,9 claims and objections . 13 4 

,9 special affidavits or decla- 

rations . . . .068 
,, conveyances and orders 
for partition, exchange, 
or division . . .068 
,, advertisements and parti- 

culars of sale . .068 

„ schedule of incumbrances 13 4 

„ brief on motion . . 13 4 

Preparation of Documents. 

Instructions for, and drawing petition for 
sale, including schedules and affidavit 
verifying same, and copy for the Court .660 

Instructions for, and drawing abstract and 

copy, per sheet of eight folios . . 10 

Drawing claims, objections, notices, sche- 
dules, advertisements, particulars, con- 
veyances, and affidavits, per folio . .010 

Drawing briefs, observations, or special in- 
structions for counsel, per folio . ,008 

Drawing bills of costs, and copy, per folio 4 

Perusals. 

Perusing petitions, claims, objections, spe- 
cial affidavits, ^pecial notices, and sche- 
dules 6 8 

Perusing abstract per 3 sheets of 8 folios .068 

Perusing draft conveyance, per skin of 16 
folios 6 

Examining engrossment with draft, per skin 

of 16 folios 3 4 

Copies. 

Copies of all documents, per folio • .004 

Attested copies, per foho . . .006 

Engrossing on paper • . . .004 

Engrossing on parchment . . .008 
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Attbndancbs. 
Attendance oa client . . . 6 ^ 

,, or per hour . . . .068 
,t on Counsel with instructiont or 

brief 6 8 

„ on Counsel at consultation . 13 4 
„ at Office to lodge petition and 

Abstract . . . . 14 
„ to file claims or objections or 

affidavit . . . .068 
f, to enter appearance . .068 

„ at sale 110 

before Commissioner, on motion 

or hearing, or for directions 13 4 
„ before Commissioner on settle- 
ment of schedule of incum- 
brances . . . .110 
„ or per hour . . . .068 
„ before Secretary for directions 6 8 
,t at Bank to lodge or draw 
money, including obtaining 
order and returnmg receipt .110 
„ before Secretary on taking ac- 
counts . . . . 13 4 
or per hour . . , .068 
„ for appointment to tax . .068 
,, on taxation of costs per 25 fos. 6 8 
,, on witness . . . .068 
„ with witness to examination .068 
„ with witness to swear affidavit .068 
„ at Office for copies of documents 6 8 
„ at Office to lodge deeds or do- 
cuments . . .068 
II at Office to bespeak service of 

notice or summons . .0 8 

„ to insert advertisement in news- 
paper . . . , ,068 
,1 on printer with instructions .068 

M examining deeds, per hour .068 
„ on auctioneer with instructions 6 8 

MiSCBLLANBOUS. 

Letters— Ordinary . . . . 0] 3 6 

II Special OJ 5 

„ Circulars (after the first) . .011 
,t and Messengers . • . .110 
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REPORTS OF CASES. 

I. 

WEST INDIAN INCUMBERED ESTATES 

COURT. 

8, Park-street, Westminster, March 27, 30, 1858. 

(Before Hbnry James Stonor, Esq., Chief Com- 
missioner). 

Re Greatheed. 
Exparte Burgess.* 

West Indian Incumbered Estates Act — Yearly vtdue 
when estate tmcultivated — Sale subject to jointure — 
Objection by jointress. 

The net yearly value of the estate must he calculated 
according to its actual produce during the last seven 
yearsj though it has been abandoned and uncultivated 
during part of the time. 

The Commissioners cannot sell an estate free of a 
jointure charged thereon, without consent.'f 

Considerations as to expediency of sale. 

This was a petition under the West Indian Incum- 
bered Estates Act, 1854 (17 and 18 Vict, c. .117), for 
the!, sale of an estate in the island of St. Vincent, 
called " The Arnos Vale Estate." The facts of the 
ease appear in the judgment. 

Field, of the common-law bar, opposed the petition. 

Lever appeared in support of it. 

March 30.— The Chief Commissioner delivered 
judgment as follows : — The petition in this case has 
been duly presented under the 17 and 18 Vict., c.,117» 
constituting and regulating the practice of this Court 
for the sale of an estate called "The Amos Vale 
Estate," situate in the island of St. Vincent, one of 
the West Indian colonies, which, by an Order made by 
her Majesty in Council upon an address from the 
Colonial Legislature, has come within the operation of 
the Act. The proper schedules, affidavit, and abstract 
accompany the petition. From these documents it 
appears that the estate is charged, as to one moiety, 

• 4 Jurist N.S., 288. t See now 81 & 22 Vict. c. UY. 
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with a jointure to Mrs. Sophia Greatheed, the widow 
of the late Samuel Greatheed, Esq. (who died in 
1827)» under a settlement executed by that gentleman 
in his lifetime, and that the entirety of the estate is 
charged under his will with a sum of £24,000 for the 
portions of his three younger children, viz., John 
Greatheed, Esq., Sophia the wife of the Rev. Richard 
Burgess (who is the petitioner), and Mary the wife of 
Barnard TroUope, Esq., in equal shares, the shares of 
the daughters being settled upon them and their issue. 
There are also some other incumbrances, to which it ia 
not necessary for me to refer, further than to state that 
they include the unascertained costs of a suit in Chan- 
cery of Greatheed v. Greatheed j which appear to have 
priority over the other portions ; and I may notice that 
another Chancery suit, Greatheed v. Elliott, has also 
been instituted concerning this property. Payments 
have at various times, since the decease of Samuel 
Greatheed, been made to the jointress in respect of 
her jointure, and to the younger children in respect 
of the principal and interest of their portions, by the 
owner of the estate, and by the Commissioners of the 
West Indian Slave Compensation Fund; but both 
the jointure and the interest of the unpaid portions 
have eventually fallen into great arrear, and at the 
filing of the petition about ^^,000 arrears of jointure 
were due to the widow, and j£!d,276 principal due to 
each of the younger children, with interest for a very 
considerable period. The estate, on the other handf, 
is now entirely unproductive, and has been so, at all 
events, from the year 1854, when the jointress dis- 
tramed on the crops/ and stock for her arrears, since 
which time no purchaser or tenant has been found for 
the property. It is stated that it would require a very 
considerable sum to be laid out on it to bring it into 
cultivation again, which sum a purchaser must regard 
as part of the purchase-money, and to be deducted 
therefrom. The parties before the Court have made 
various statements as to the probable price for which 
the property would sell, into the consideration of 
whicn, however, it is not necessary or expedient for 
me to go, further than to observe that all agree in 
considering the estate at present to be insolvent, and 
unable to meet the charges upon it, and to be wholly 
unproductive and profitless. 
The usual conditional order for sale was made upon 
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the 14th of August last, and a time was appointed for 
parties to show cause against that order being made 
absohite. That time expired without cause having 
been shown, and, in strictness, the order should then 
have been mad6 absolute : but, on entering upon the 
duties of my office in February last, I thought it right, 
under the circumstances of this case, and in exercise 
of powers reserved to me by the Act, to give an ex- 
tended time to all parties for showing cause against 
the order ; and on the Srd March (being the last day 
allowed) three objections were filed by Mrs. Sophia 
Greatheed, the jointress, and are as follows: — First, 
that the yearly value of the estate during the last 
seven years cannot be ascertained, the same having 
been abandoned by the owner, and left uncultivated 
for several years ; secondly, that the Commissioners 
are not authorised by the Act to sell the estate dis- 
charged from the jointure of ^600 a-year charged on 
one moiety thereof in favour of the said Sophia Great- 
heed, without her consent, which consent she with- 
holds; and, thirdly, that it would be unjust and 
inexpedient that a sale should be made. On the same 
day Mr. John Greatheed also filed two objections, 
identical with the first and third objections tiled by 
Mrs. Greatheed. 

Mr. Field appeared as counsel for Mr. and Mrs. 
Greatheed, in support of the above objections, and I 
am extremely glad to have had his valuable assist- 
ance. It is now my duty to give my decision upon 
their validity, involving also the question whether the 
conditional order should be made absolute. 

Before doing so, however, I would remark that no 
affidavits having been filed by the parties, my decision 
is founded solely on the documents of record in this 
matter, and the facts thereby appearing ; at the same 
time I shall bear in mind and advert to the statements 
made in the course of the argument, for the purpose 
of showing that, even had the facts stated been in 
evidence, they would not have been material on the 
present occasion ; and, were this otherwise, I should 
certainly be disposed, even now, to give time for the 
purpose of bringing such facts before the Court. 

I proceed to the consideration of the first objection, 
which is filed both by Mr. and Mrs. Greatheed, viz., 
*• that the yearly value of the estate during the last 
seven years cannot be ascertained, the same having 
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been abandoned by the owneri and left uncultivated 
for several years." 

The objection is an endeavour to bring the present 
case, not substantially indeed, but formally, within 
the first of the two restrictions contained in the 32nd 
clause of the Act, which alone limits the powers of 
this Court over land within its jurisdiction. That 
restriction directs, " that no sale shall be made where 
the amount of yearly interest on the incumbrances 
attaching to the land in respect of which any appli- 
cation is made does not exceed one-half of the net 
yearly value of such land ;" and then proceeds pareu- 
thetically*-"such yearly value to be calculated on the 
average profits derived therefrom, after deducting all 
necessary outgoings, during the preceding seven years, 
or during such other period as the Commissioners 
may, having regard to any special circumstance!, 
think fit.'* Now, it is not for one moment contended 
that the yearly interest of the incumbrances on the 
property does not exceed one-half of the yearly value, 
which at present is absolutely nothing, or that it has 
exceeded that amount, on an average, for the last 
seven years; but it is argued that, because actually 
there has been no income and no outgoings during 
several years past, there are no means of calculating 
the yearly value of the estate, or ascertaining the 
question whether or not the present case falls within 
the restriction. My answer is, that if this were so, it 
would be the misfortune of the objector, upon whom 
lies the onus probandi of showing that the general 
policy and provision of the Act, so strongly applicable 
to tliis case, are controlled by the restriction in ques- 
tion. But I deny that this is so ; for I think it quite 
competent for the parties, having ascertained the exact 
amount of yearly, interest accruing due, to inquire also 
the amount of income which has arisen from the 
estate during tlie last seven years (which term I see 
no reason to depart from on this occasion) ; and if it 
is found that the annual income of the estate is abso- 
lutely nothing during a portion of that period (which 
is the present case), or even during the whole of the 
period, it will be only so much the clearer that the 
interest exceeds one-half of the yearly value of the 
land. With regard to the parenthetic clause at to 
the mode of calculation, it appears to me to be only 
directory as to the nature ot the credits and debits 
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which are to he allowed in estimating the value of the 
estate where such credits and dehits exist ; and where 
the same, or either of them, do not exist — namely, 
where there are no profits or no outgoings, or neither 
profits nor outgoings — this clause ceases to have any 
operation. 

Having thus answered the technical ohjection which 
has heen made, I must add that the object of the first 
restriction in the 32nd clause is ihe prevention of the 
forced sale of a solvent estate, of which it is not 
shown that there is any danger or possibility in the 
present case, but every reason for presuming the con- 
trary. I therefore think that, both on technical 
grounds and on principle, the objection fails to bring 
the present case within the restriction in question, and 
must be overruled. 

As to the second objection made by Mrs. Greatheed, 
''that the Commissioners are not authorised by the 
Act to sell the estate discharged from the jointure of 
^600 a year charged on one moiety thereof in favour 
of the said Sophia Greatheed, without her consent, 
which consent she withholds," it appears to me that 
this is an objection only to the mode of the sale, or 
rather an assertion of her rights in that respect, and 
not an objection to the absolute order for sale, except 
so far as it may be included in the third objection, 
which I am next about to consider. I should observe, 
however, that this objection raises directly a very im- 
portant and difficult question on the construction of 
the Act, as to the power of the Commissioners to deal 
with jointures and similar interests, and to which I 
will fully advert in considering the remaining objec- 
tion; and, without prejudice to the consideration of 
this objection, and the questions involved in it, so far 
.as they are included in the next objection, this objec- 
tion must be overruled. I think it right to add, that 
it appears to me to be a sufficient answer to the objec- 
tion (and to any other open to the same) that it is not 
found expressly on either of the restrictions contained 
in the 32nd clause, which are the onlv limitations to 
the jurisdiction of the Commissioner, and the only 
valid grounds for objecting to the order for sale, which 
is prima facie the petitioner's right. 

The remaining objection, which is filed both by 
Mr. and Mrs. Greatheed, is, '* that it would be un- 
just and inexpedient that a sale" should be made. 
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Tbe object of the parties making this objection is to 
bring the present case within the second restrictioo 
contained m the 32nd section of the Act. The ob- 
jection follows the terms employed in the section, which 
are very wide and extensive, and impose a consider- 
able responsibility on the Commissioners. The argu- 
ment in support of it has rested on the fact of Mrs. 
Greatheed's jointure extending over an undivided 
moiety of the land, the inability of the Commis- 
sioners to sell the land discharged from it without 
her consent (which raises tbe important and difficult 
question to which I have already referred), ami the 
great sacrifice which will be incurred by selling with- 
out such consent, which at present she withholds. It 
was also further stated that in all probability the 
property, under these circumstances, will sell for less 
than the costs and the expenses of the sale, and tbe 
charges in the schedule prior to the portions of the 
younger children, including the petitioners. The first 
question is, whether the Commissioners are unable to 
sell the estates discharged from the jointure without 
Mrs. Greatheed's consent. Tbe second question will 
be, whether, if this is the case, that circumstance* 
and the other facts stated, supposing them to be true» 
and to be properly evidenced, are such as to make it 
appear to the Commissioners that this sale would be 
unreasonable and unjust. 

With regard to the point on the construction of the 
Act, I think that the Commissioners have no power to 
sell the property, discharged from this lady's jointure« 
without her consent. The questions mamly depend 
b^ t\K)^^ ^^^ ^^^^ ^"^ ^^^^ clauses. The first directs *' that 
in cases where any land to be sold is subject to dower» 
or any interests in the nature of dower, to any annuid 
or contingent incumbrances, or to any incumbrance 
under the terms of which the incumbrancer cannot be 
required to accept payment of the principal money for 
a term of years yet to come, the Commissioners shall 
deal with such interests in one of the two following 
ways — that is to say, they shall either make the sale* 
subject to such dower, interest, or incumbrances, or 
they may, with the consent of the parties entitled to 
such dower, interest^ or incumbrancer, cause the same 
to be valued at a gross amount, assigning thereto such 
priority as they think just." Under this clause there 
can be no doubt that the Commissioners have no power 
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to sell, discharged of a jointure, without the jointress's 
consent. But the 45th clause further provides, that 
** in cases where it appears to the Commissioners un- 
just or inexpedient that a valuation should he made of 
-such interests and incumbrances as they are herein- 
before authorised to cause to be valued at a gross 
-sum, it shall be lawful for them to set aside and in- 
Test any portion of the money arising from any sale 
in such manner as they think fit, to meet the claims 
^ any such interested persons or incumbrancers ;" 
and thus provides for a third mode of dealing with 
these interests ; and the question arises, whether the 
Commissioner can adopt that third mode without the 
consent of the incumbrancers entitled to such interests. 
The clause itself is silent on the point ; but as it is 
t>nly a proviso, substituting such third mode for the 
second of the two modes peremptorily pointed out in 
the 34th section, and as such second mode can only be 
adopted with the consent of the incumbrancers, I 
think that, in the absence of an express provi- 
sion, it must be held that this substitutionary mode 
can only be adopted with the like consent. The 
terms employed in the 45th clause also in some mea- 
sure support this construction, as the power given to 
the Commissioners is only given to them with respect 
to such interests as they are before authorised to 
cause to be valued at a gross sum, and they have no 
-authority so to value the interests in question except 
under the 34th section, with the consent of the in- 
cumbrancers. Again with regard to yearly tenan- 
cies and other interests, the Commissioners are, under 
tbe 33rd and 45th sections of the West Indian In- 
cumbered Estates Act, clearly empowered to deal with 
tbem in all three modes, without any consent of the 
incumbrancers ; and in the Irish Incumbered Estates 
Act, 12 and 13 Vict.,c. 77> s. 34 (which provides inter 
alia, for annual charges like the present), the peremp- 
tory direction as to the two first modes of procedure is 
omitted ; and the third mode is given to the Commis- 
sioners absolutely, without any reference to the second 
mode, and not merely as a substitute for it. These 
marked differences between the provisions made by 
the Legislature as to similar interests in the present 
Act, and as to identical interests in another Act having 
the same objects, evidently afford strong additional 
reasons for the construction which I have adopted. 
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The last question in the case, therefore* only rexnaini 
for consideration, whether under all the circumstancea 
the sale is unreasonable or u^gust. Primd facie it ia 
impossible to suppose a case coming more strongly 
within the policy of the Act than the present. The 
property is charged far beyond its present value, it 
daily becoming more hopelessly insolvent, is subject 
to two Chancery suits, and is wholly uncultivated* 
and apparently without any prospect of improvement. 
No circum)>tances could more strongly demand the 
interference of this Court to redeem it from its embar* 
rassments, and restore it to cultivation and to com* 
merce, the primary object of the Act. The objection 
now raised, that the jointress, by withholding her 
consent under the power which I feel it my duty to 
concede to her, may injure the sale of the estate, an4 
may totally disappoint the younger children of their 
portions, appears to me to be a most unreasonable 
objection on her part, though as regards the other 
incumbrancers there is some force in it ; and it will 
deserve their consideration how far it is expedient for 
them to press on a sale without obtaining such con- 
sent, or without obtaining a partition under the 
powers of the Act, ascertaining and dividing the 
money charged with her jointure from that which ia 
not so charged. These, however, are matters for their 
consideration, and for the future consideration of the 
Court, upon proper applications, but they form no 
objection to the absolute order for sale, to which the 
petitioner, in my opinion, is clearlv entitled. In Mr. 
M'Nevin's valuable '' Treatise on the Irish Incumbered 
Estates Act,*' the principles which have been laid dowu 
by the Commissioners or that Act for their guidance in 
similar cases are thus stated (p. ^S, 2nd ed.) : — *' No 
matter what supposed or real injury may be shown at 
likely to result to the owner, or any other party in- 
terested, by making the order absolute, it should be 
understood that considerations of that description are 
not grounds to prevent an incumbrancer availing him- 
self of the provisions of the Act. At the same time^ 
where a clear case can be made out for a postpone- 
ment of sale, such as the owners bein{^ on the eve of 
procuring money to pay off the petitioner and other 
incumbrancers, the Commissioners have made the 
order absolute, but directed no further proceedings for 
a limited time. The application for a postponement^ 
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or to stay proceedings, liowever, is quite distinct from 
showin? cause ; and if there be substantial grounds 
for it, the fact of the order having been made absolute 
does not make his position worse." Accordingly, in 
the case of Lord Portarlington's Estates (Id. 67), 
where there were very strong reasons for supposing 
that the estate would even become solvent by delay, 
and the petitioner's incumbrance was very trifling. 
Baron Richards, C. C, remarked, "that the Court 
would be always open to any applications to defer 
sales, but that the circumstances of the whole rental 
being administered by receivers brought this case 
strongly within the policy of the Act, and would of 
itself induce the Court to disallow the cause shown 
against the order." So also in this case, the Court 
will readily listen to any proper application for delay, 
and will exert all its powers to procure an advan* 
tageous sale ; but it is clearly of opinion that the cir- 
cumstances of this case, particularly the present in- 
solvency of the estate, and the absence of any present 
income from it — in other words, its ruin and abandon- 
ment — ^being it most strongly within the policy of the 
Act, and that the sale is neither unreasonable nor 
unjust, but, on the contrary, is both reasonable and 
just, for the purpose of carrying out the public objects 
of the Act, and for affording to the petitioner and 
other incumbrancers the relief for them intended by 
the Legislature. I therefore overrule the remaining 
objection, as w^U as the two others, and make the 
conditional order for sale absolute. 



II. 

WEST INDIAN INCUMBERED ESTATES 

COURT. 

8, Park-street, Westminster, November 1, 1858. 

(Before Henry James Stonor, Esq., Chief Com- 
missioner.) 

Re Greathebd, 
Exparte Burgess.* 

SaU by Auction, 

The first sale by auction in this Court took place on 
the 1st November, 1858, at twelve o'clock, and was 

• 4,Jar.,N.S.,485. 
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numerously attended. The estate ofifSered for sale 
was the Amos Vale Estate, in the island of St. 
Vincent, containing about 454 acres. 

The Chief Commissioner, H. J. Stonor, Esq., made 
the following observations before the sale :— - 

'' As this is the first sale by auction in this Court, I 
think that it will be of advantage if, before the sale 
takes place, I make a few observations as to the title 
which this Court is authorised to give to the purchaser, 
the mode of sale, the form of the conveyance, the terms 
for the payment of the purchase money, and the means 
for obtaining possession of the property ; after which 
Mr. Leifchild (whom we have employed to act as auc- 
tioneer) will read the particulars of sale, stating the 
nature of the property, and will receive the biddings 
which will be made for it. 

**And first, as to the title which this Court is 
authorised to give, I have to refer you to the Act 
21 & 22 Vict., c. 96, passed this year for the amend- 
ment of the original Act of the 1/ & 18 Vict. c. 117« 
creating and regulating this commission, and from the 
passing of which Amendment Act must be dated the 
real operation of this commission. The 10th section 
of the 21 & 22 Vict., c. 96, enacts, that 'every con- 
yeyance executed by the Commissioners, in pursuance 
of these Acts, shall be efi^ectual to pass the fee- 
simple and inheritance and absolute interest of and in 
the land thereby expressed to be conveyed, or such 
lesser estate or interest as may in such conveyance 
be specified, subject to such rights and unoommuted 
payments, if any, as are referred to in the d6th sec- 
tion of the Principal Act ' (namely, crown rents, tithes* 
and similar payments), ' and to such tenancies, leases, 
underleases, incumbrances, and interest as shall be ex- 
pressed or referred to in the said conveyance as afore- 
said ' (there are none in the present case), ' but save 
as aforesaid, discharged from all former and other 
estates, rights, titles, charges, and incumbrances what- 
soever of her Majesty, her heirs and successors, and of 
all other persons whatsoever; and no conveyance 
made by the Commissioners shall be set aside on the 
ground of their not having jurisdiction over the tub- 

{ect-matter thereof.' This section is quite clear in its 
anguage, and it is unnecessary for me to add any 
coiliment. Upon it is based the purchaser's title, and« 
together with the conveyance from the Commissioners, 
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it forms the whole of his title, and saves him and all 
future purchasers any trouble, expense, or care as to 
the earlier title, or the evidence required for its sup- 
port. 

** In the next place, as to the mode of sale and 
•conveyance, the estate will be offered by the auctioneer 
at an upset price, and the biddings received at a certain 
rate, varying in each case. In the present case the 
upset price will be j^5,000, and no purchaser will offer 
less than £50 advanced price at each bidding ; but, 
probably, at first, purchasers will make larger ad- 
vances to save time. The Commissioners have the 
pow^ to buy in the estate, or, to speak more accu- 
rately, to refuse all the biddings, and postpone the sale 
to a fixed day, or otherwise. This power, however, 
will be exercised very sparingly, and in ordinary cases 
the highest bidder will be declared the purchaser. 
Immediately on a bidding being so received, an order 
will be made declaring the person offering it to be 
the purchaser, and directing the payment of the pur- 
chase-money into the Bank of England, generally, as 
in the present case, in the following manner — one- 
fourth as a deposit within fourteen days, and the balance 
within three months ; and authority will be given to 
the Bank to receive the same. On the payment of 
the purchase-money the conveyance will be executed 
under the seal of the Court. It must be prepared at 
the expense of the purchaser, which will, however, be 
very trifling, and Mr. Cust, the Secretary to the Com- 
missioners, will give every information and assistance 
for its preparation. Under the 13th section of thp 
Amendment Act the conveyance is exempt from stamp 
duty. The purchaser will also receive a certificate, 
under the seal of the Court, of his purchase, which 
fnll be evidence to all persons of his having been 
declared the purchaser, and which will correspond with 
the order made by the Court. 

** Thirdly, with regard to possession : generally upon 
payment of the deposit, and not before, the purchaser 
v^ill receive an order on the parties in possession to 
deliver up the property. In the present case, how- 
ever, the peculiar circumstances of the climate and 
season rendering immediate possession indispensable 
for the cultivation of the estate for the next ten months, 
I have, in consequence of several applications, and 
with the consent of the petitioner, determined to give 

L 
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tbe order for possession upon the guarantee of any 
London banker for payment of the deposit within 
fourteen days. 

'' Lastly, in order to guarantee obedience to thia 
order for possession on the parties^ an order will also 
be made on the Provost-marshal, the sheriff of the 
colony, requiring him to vindicate the purchaser'a 
rights in case of resistance, which, however, is not to 
be anticipated, as any disobedience or resistance to the 
order will be attended with liability to all costs and 
expenses incurred, and committal for contempt of thia 
Court. The purchaser will further be entitled to every 
assistance from the Supreme Court of the colony, 
and a letter will be addressed to the Chief Justice, 
the Local Commissioner under the Act, informing him 
of the sale and of the purchaser. Whilst these are 
the purchaser's rights, his liabilities are simply to the 
payment of the deposit and the purchase-money on the 
days appointed ; and in the event of non-compliance, 
the purchaser will be in contempt, and liable to com- 
mittal; besides which, he will be required to pay 
interest at £5 per cent, for every day during which 
his payments may be in arrear, and tbe estate may be 
resold by ortier of the Court, and the purchaser held 
liable to make good any deficiency in price at a sub* 
sequent sale. I have only to add that every informa- 
tion and facility will be given by the Court to the pur- 
chaser, and that, as the West Indian mail goes to- 
night, Mr. Cust and I will continue in attendance 
during the whole ef the day, if required." 

Mr. Leifchild, the auctioneer of the Court, then 
read the particulars, and offered the property for sale, 
which ultimately, after a spirited competition, was 
purchased by the Reverend F. R. Braithwaite, who, it 
IS understood, is connected with the colony, at the 
sum of j^l0,050. This sum was considerably higher 
than was expected, and augurs well for future sales* 
Immediately on the conclusion of the sale an order 
for delivery of possession to the purchaser was given, 
and went out by the same night's mail. 
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III. 

WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, May 12, 1859. 

(Before Hbnry James Stonor, Esq., Chief Com- 
missioner.) 

Re Greatheed. 

Exparte Davis and Boddington. 

Exparte Chapman.^ 

Consignees — Priority. 

The consignee of a West Indian estate is entitled to 
priority over all other incumbrances for the balance 
due to him in respect of advances made by him for 
supplies or for the interest of incumbrances. 

These were claims on the moneys arising from the 
sale of an estate in the island of St. Vincent, under 
the West Indian Incumbered Estates Act, 1854, 1858. 

The facts of the case appear in the judgment. 

Cotton, of the equity bar, appeared in support of 
the first three claims. 

Humphry, of the same bar, appeared on the other 
side. 

The Chief Commissioner delivered judgment as fol* 
lows: — ^The three claims which now stand for my^ 
decision, viz., those of Messrs. Davis and Bodding' 
ton, Mr. Thomas Chapman, and Mr. W. S. Great- 
heed, and the cldm of Mr. John Greatheed, partly 
opened the other day, but directed to stand over for 
amendment, rest on the same ground, viz., the moral 
obligation on the incumbrancers of the estate to allow 
out of the purchase-money, in priority to their incum- 
brances, moneys alleged to have been advanced by the 
different claimants for the benefit of that estate, and 
expended in its cultivation, and the payment of inter- 
est on incumbrances affecting it ; and the question in 
all four cases is, whether this Court (which it is un- 
necessary for me to say is a Court of Equity) is able 
to recognise that obligation. But although the claims 

^ 3 Sol. Jonrn., 544. 
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of tlie several parties are so far similar, the circum- 
stances of each case are very different, and it will be 
necessary for me to consider them separately. The 
first claim which I shall consider will be Chapman's. 
He appears to have been the last regularly appointed 
consignee of the estate, and to have acted as such 
consignee from 1850 to 1855. He has filed a claim 
for i&734 15s., being the balance of principal and in- 
terest appearing due to him on an account referred to 
in his affidavit for moneys advanced by him for the 
cultivation of the estate during the above period, after 
giving credit for the proceeds of the sugar consigned 
to him, and other credits, with yearly rests in comput- 
ing interest, according to the custom of merchants : 
being, in fact, compound interest. In his affidavit he 
swears that he advanced the principal sums in ques- 
tion for the cultivation of the estate, and that he 
believes that they were so applied. There is no evi- 
dence to the contrary, nor do I understand that there 
is any question as to this fact: but if there be, an 
opportunity will be afforded to all parties of fully 
raising it on the examination of this account by Mr. 
Oust, the Secretary and Examiner to this Court. I 
assume for the present that the sums were advanced 
and duly applied, and on this assumption I feel no 
difficulty in deciding, upon the grounds which I shall 
shortly state, that Chapman's claim is entitled to 
stand second on the schedule, immediately after the 
costs of the sale, for the balance due to him on such 
account, including interest as claimed during the 
period for which he acted as consignee, and interest at 
£4 per cent, from his ceasing to act as such. With 
regard to the principal sums advanced during the 
period of his consigneeship, the case of Scott and 
Nesbitt (14 Yes. 443) appears to me to be a direct 
authority in favour of his lien. The only distinction 
between that case and the present appears to me to 
be, that the former was the case of an account be- 
tween the various parties, and not the application of 
the moneys arising by the sale of the estate (although 
one-third of the estate appears to have been directed 
to be sold), while a lien is now sought to be esta- 
blished against moneys which have arisen from the sale 
of the estate under the statutes regulating this 
Court. The cases of Farquharson v. Balfour (8 Sim. 
210), and Morrison v. Morrison (2 Sm. & Giff. 544), 
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however, satisfy ma that no substantial distinction can 
be raised in this respect. In those cases liens were 
sought to be enforced against slave compensation 
moneys arising from the compulsory emancipation, 
under the Act of Parliament, of the slaves, who were 
previously regarded as real estate; and as to the 
application of those funds it was admitted in the first 
case and decided in the second by Vice-chancellor 
Stuart, that the con^gnee was entitled to a lien, 
and to be repaid in priority to the incumbrancers. 
It is true that the consignee in the latter case was 
appointed by the Court, and some stress is laid upon 
this fact both in the argument and judgment, but 
it is clear from the arguments in both these cases 
that the different judges who decided them were 
of opinion that the consignee, whether appointed 
by the Court or not, had a clear equitable right to be 
first paid out of the proceeds of the estate, and, if 
those failed in consequence of the compulsory sale of 
the estate, out of the purchase- money arising from 
such sale, and the judgment of Lord Eldon in Scott 
V. Neshitt, alreadv cited, also supports this view. The 
case Shaw v. Simpson (1 You. & Coll. C.C. 732), 
which was cited by Mr. Humphry against this view, 
appears to me merely to reserve the question whether 
a consignee ought to be paid for advances in respect 
of supplies out of the slave compensation money in a 
case where a large portion of the estate still remained 
unsold, and, as far as appears, the consignee still 
remained consignee, while, on the other hand, it 
decides that he ought to be paid at once for advances 
made on account of an annuity affecting the estate. 
In the present case the fund arises from the compul- 
sory sale of the whole estate, and the consignee ex 
necessitate can no longer be consignee, can have no 
longer any lien on the proceeds of the estate. The 
present case, therefore, falls within the case of Morrison 
V. Morrison, and is not affected bv the case of Shaw 
V. Simpson. The case of In re Tliarp, also cited by 
Mr. Humphry, and which is reported in a note to 
the case of Morrison v. Morrison, principally relates 
to the relative liability of a tenant for life (a lunatic) 
and the remainder men, and contains no decision of 
the Court, nor any expression of opinion directly 
bearing on this case; and it is noticed by Vice- 
chancellor Stuart in deciding the case of Morrison v. 
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Morrison, Kud. did not appear to him to militate a^inst 
the conclusions at which he arrived. I have next to con- 
sider the question of interest, and during the period of 
consigneeship I think from the nature of the transaction 
compound interest is properly chargeahle, inasmuch 
as it is a mercantile transaction founded on a mercan- 
tile relation, and of which, according to mercantile 
practice, yearly balances, including current interest, 
are struck, and, so far as I can see, this must have 
been so in all the cases cited ; but when the mercan- 
tile relationship ceased, and the consignee is no longer 
bound to make further advances, or keep further 
accounts, he is surely bound to enforce his claim, or to 
rest satisfied with the ordinary rate of £4 per cent. 
This was the rate allowed in Morrison r. Morrison ; 
and I am truly glad to have the authority of the 
learned judge who decided that case to guide me upon 
this, as upon the main point arising on this claim. It 
only remains for me to notice the priority which I 
have thought right to give to this claim over the 
similar claim of Messrs. Davis and Boddington, and the 
other incumbrancers, and which I have given on the 
simple ground that all the incumbrancers, including 
Messrs. Davis and Boddington (who were consignees 
of the estate at an earlier period), were benefitted by 
this subsequent endeavour to cultivate and carry on the 
estate, and all should therefore equally yield priority 
to the claim which is founded upon it. The case of 
necessaries supplied to ships in foreign ports upon 
bottomry bonds, and for which a lien is given on the 
ship, much resembles the present case, and there it has 
been decided that the last should prevail. In ** Abbott 
on Shipping," page 128, it is laid down, with regard 
to such securities, that " if they are given at different 
periods of a voyage, and the value of the ship is 
msufiicient to discharge them all, the last in point of 
date is entitled to ymority of payment, because the 
last loan furnished the means of preserving the ship, 
and without it the former lenders would entirely have 
lost their security," and the reason here given appears 
to apply also to the lien now claimed, at least in prin- 
ciple. The order which I shall make on the claim 
will be — Let Thomas Chapman be placed second on 
the schedule, for such sum as shall appear due to him 
in respect of his receipts and payments as consignee of 
the Amos Vale Estate, with interest at the rate of £6 
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per cent., with annual rests during the time he acted as 
consignee, and at the rate of jf 4 per cent, on the halance 
{if any] found due to him on ceasing to act as consignee, 
until June 30, 1856, to the time of payment, and let an 
account he taken of the same hy the Examiner of the 
Court ; the costs of this claim to he reserved till the 
account is taken. 

2. The next claim which I shall consider is that of 
Messrs. Davis and Boddington, for the sum of 
£3,286 15s. 2d., claimed hy them on the halance of 
an account current in respect of advances made hy 
them to Sophia Greatheed, John Greatheed, Barnard 
TroUope, and Mary his wife, and the Rev. Kichard 
Burgess, and Sophia his wife, in the said draught 
schedule respectively named, on account of their in- 
terests in the estates in question in this matter, and 
also in respect of advances made by them for the 
cultivation and management of the est.ate in question, 
with interest on such halance from the 1st day of May, 
1858. In support of this claim an affidavit is filed, in 
which Mr. Boddington deposes that " in the month of 
April, 1843, Samuel Greatheed, the then owner of the 
estate, was indebted to his then firm, consisting of 
Samuel Boddington, Esq., since deceased, the said 
Richard Davis, and the deponent, in the sum of 
^5,261 15s. 5d.', on the balance of an account current, 
for moneys which, as to the principal thereof, had, as 
he believed, been advanced and paid by his said firm, 
for carrying on the cultivation and management of the 
•said estate, and as to other considerable part thereof 
had been advanced and paid to Sophia Greatheed, 
John Greatheed, Barnard TroUope, and Mary his wife, 
and the Kev. R. Burgess and Sophia his wife, re- 
spectively named in the draught schedule of incum- 
brances and claims in this matter in respect of their 
interests in the said estate, and being so indebted the 
said Samuel Greatheed, on or about the 22nd day of 
June, 1843, executed to the said Richard Davis and 
deponent, as surviving partners of this firm, a mort- 
gage of the said estate of that date for securing the 
repayment to the said Richard Davis and deponent of 
the said sum of ^5,261 16s. 5d., and all such further 
sums as should thereafter become due to them from 
the said Samuel Greatheed on the balance of his 
account current, not exceeding in the whole the prin- 
'Crpal sum of ^^10,000, and the said Samuel Great- 
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heed, by such mortgage, covenanted to pay the said 
lum of ^5,261 15s. 5d., and all such further sums as 
aforesaid, together with interest thereon, and also to 
consign to the said firm the produce of the said estate, 
except ns therein mentioned." The claimants rely on 
their lien as consignees, using the mortgage merely 
as evidence of their account. Now, the tirst question 
is, whether tiie acceptance of the mortgage as a security 
for past and future advances was a waiver of their lien 
as consignees. And upon this point I think that it 
was not a waiver. The cases concerning a vendor's 
lien i'or the purchase-money of an estate appeared to 
me much in point. They are collected in Sugden*s 
" Vendors and Purchasers,'*, 11th edition, p. 862, and 
it will be seen that where a vendor has accepted 
another security, or even taken a mortgage for part of 
his claim on the estate on which he had previously a 
lien, it had been held that he lost his lien ; but in the 
case of Mackrtth v. Symmons, 15th Ves., Lord Eldon 
says, " The Master of the Rolls having before observed 
that there may be a security which will have the effect 
of a waiver, proceeds to express his opinion that if the 
security be totally distinct and independent, it will then 
become a case of substitution for the lien, instead of a 
credit given on account of the lien, meaning that not 
a security, but the nature of the security, may amount 
to satisfactory evidence that a lien was not intended 
to be reserved," and puts the case of a mortgage of 
" another estate, or any other pledge, as evidence of 
an intention that the estate sold shall remain free and 
unencumbered. It must not, however, be understood 
that a mortgage taken is to be considered a conclusive 
ground for the inference that a lien was not intended ; 
as I could put many instances that a mortgage of 
another estate for the purchase-money would not b« 
decisive evidence of an intention to give up the lien ; 
though in the ordinary case a man has greater security 
for his money upon a mortgage than value for his money 
upon a purchase ; and the question must be whether, 
under the circumstances of that particular case, attend- 
ing to the worth of that very mortgage, the inference 
arises ;" and, further on, ** the doctrine as to taking a 
mortgage or a pledge would be carried too far, if it ia 
understood as applicable to all cases that a man taking 
one pledge therefore necessarily gives up another, 
which must, I think, be laid down upon the circum- 
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stances of each case rather than universally ;" from 
i/?hich, at all events, it is clear that, in the opinion of 
Lord Eldon, there was no waiver where the mortgage 
was on the same estate for the whole sum, nor where 
the circumstances of the case did not warrant the 
inference. In the present case the consignees took a 
mortgage of the whole estate of far less value than their 
lien, and they remained consignees after the execution 
of the mortgage as before ; and I think that the nature 
of the security and the circumstances attending it 
rebut any presumption of waiver. Davis and Bod- 
dington having thus still a lien as consignees, they are 
undoubtedly entitled to the same order as Chapman : 
hut I confess that I see very great difficulties in taking 
the account in their case. The account filed by them 
commences with a balance of i^5,261 15s. 5d. against 
Samuel Greatheed, and then proceeds in the regular 
course, except that it iucludes several items which 
evidently ought not to have been included in their 
account as consignees. I take two of these — ;€6 158. 
insurance on Lanford-lodge, Mr. Greatheed's resi- 
dence in England, and £58 Os. 4d. Messrs. Teesdale's 
costs for mortgage — and it may turn out that the 
l)alance of ^^5,261 15s. 5d. was made up of many 
similar items. Boddington's affidavit only says that 
the " principal part of the balance was advanced for 
carrying on the cultivation and management of the 
estate, and *' as to other, considerable part thereof* 
was advanced and paid to incumbrancers. On the 
other hand, it is obvious that all the proceeds 
of the estate credited in the account must be set 
off against the legitimate payments made by them 
as consignees, and it is possible that the former 
may exceed the latter. It was argued, indeed, 
that an order of the Court of Chancery, pronounced 
in the year 1846, mentioning that a balance of 
^1,117 17s 7d. and interest was due upon the mort- 
gage of June, 1843, and ordering that Robert Tippler 
(an intended consignee) be at liberty to pay the de- 
fendants Davis and Boddington the said principal 
sum and interest and their costs ; and upon such pay- 
ment Davis and Boddington were to deliver up their 
mortgage and execute a transfer thereof, and that the 
mortgage should remain a security to Tippler for such 
sum, and which balance or sum of j^l,/27 lis. 7d. 
tallies with the account furnished— that that order is 
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finally Inndine and concliuive on all fMurties ; but on 
conti^eration 1 do not think that the order in question 
can be held to be so binding and conclusive. This 
order was made in a suit of Greatheed ▼. Greatheed 
to cany out the trusts of the wQl of Samuel 
Greatheed, and a supplemental suit of Greathted y, 
Greatheedf to which most, if not all, the parties 
interested in this estate were parties, some, however^ 
being infants. It was made on a motion for a refer- 
ence to the master to whom the first cause stood re- 
ferred, to appoint some proper person or persons to be 
consignee or consignees in England of the produce of 
this estate. Now there does not appear to me to be any- 
thing in this order, particularly considering the terms 
of the motion on which it is made, and the provisions 
of the mortgage itself, which makes it binding or con- 
clusive, even on the parties to the suit, to assume (as 
contended) that the oalance therein mentioned to be 
due to Davis and Boddington was due to them as con- 
signees. The^order itself merely mentions that such 
balance was due on the mortgage, and directs that, on 
paying that balance, and getting a transfer. Tippler, 
the proposed new consignee, . should be admitted as 
consignee. But this might equally be, whether or not 
that mortgage was wholly or partly for advances 
made by Davis and Boddington, as consignees. The 
terms of the motion throw some light on the order, as 
It was originally prayed that a reference might be 
made to tae master, to take accounts of certain 
advances made by the consignees, and that new con- 
signees might be appointed; but on Tippler's con- 
senting to take the mortgage (quantum valeat), 
he is appointed consignee, without any accounts. 
Lastly, tne terms of the mortgage itself throw addi- 
tional light on the order. It recites that Samuel 
Greatheed was indebted to Davis and Boddington in 
^^5^,261 1 5s. 6d., but there is no mention how this debt 
was incurred, or what it included. It is also made 
subject to all existing incumbrances, and it is redeem- 
rhle only on payment of all moneys advanced to 
Samuel Greatheed on any account : and, in fact, by 
the account now filed it appears that both before and 
since that order many sums were advanced to Mr. 
Samuel Greatheed on his private account. I cannot 
think that this order, under these circumstances, could 
be^binding and conclusive as contended, even if it had 
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been acted on by Davis and Boddington and Tippler. 
This order, however, appears to have been never acted 
on, and I think it must be considered as altogether null 
for th e present purpose . The consequence will be that 
Davis and Boddington will have their hen as consignees 
for what was advanced by them as consignees, and the 
debt as mortgages in their due priority, not only for 
their own but for all other moneys advanced to Samuel 
Greatbeed. The accounts being, therefore, still open, 
it remains for me to consider of what they are com- 
posed, exclusively of the objectionable items to which 
I have referred, and they appear to embrace two 
species of advances, viz-, advances for supplies and 
management, and advances for payment of interest 
and incumbrances, therein differing from Chapman's, 
on which the advances were wholly for supplies or 
management. Now, I think that both are proper 
debits in this account, and the cases already cited, of 
Shaw V. Simpson and Morrison v. Morrison, are direct 
authorities for this. On the other hand, we must 
consider the credits which should be set off against 
them, and it is clear to me that the whole proceeds 
received by the accounting parties must be set off 
against them without reference to any other items 
improperly introduced into the account. It was also 
argued by Mr. Cotton that Davis and Boddington 
had a claim on each incumbrancer's share of the 
purchase-money for any advance made by them on 
account of the interest due to such incumbrancer, and 
I think that this is correct, provided that the rela- 
tionship of borrower and lender can be proved between 
the incumbrancer and consignees, and provided that 
all receipts are duly accounted for. On considera- 
tion, however, it appears to me that Davis and Bod- 
dington were in this matter merely the agents of the 
owner, and that there was not the relationship which 
I have mentioned, but if I am wrong on this point, 
still it is clear that they were bound to set off the 
proceeds against this and other legitimate payments 
only, and not against the private debt of the owner. 
It is, however, unnecessary for me to go further into 
these points, because the consignees assert and are 
conceded a lien for all their advances as such before 
the whole of the incumbrancers, and it onlv remains 
for them to pass their accounts, which, as I have before 
said, are still open and unsettled. The difficulty in 
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doing this will arise from their haying mixed the 
private debts of the owner with their payments and 
receipts on account of the estate, and until the 
former are withdrawn from the account it is im- 
possible to say what balance, if any, is due to them. 
Should a balance prove due to them, they would, of 
course, have interest upon it in the same manner as 
Chapman ; but I do not think that they can claim 
interest on the balance due to them on ceasing to be 
consignees beyond the period of six years. The Sta- 
tute of Limitations (3 and 4 Will. IV. c. 27) appears 
to me to npply both to the principal and interest 
claimed (sections 2, 24, 34, and 42). As to the former 
(the principal), the period of twenty years allowed is 
not yet run ; but as to the latter, the right and re- 
medy is barred beyond the period I have mentioned, 
viz., six years. The case of Courtenay v. Williams, 
cited on the point, appears to me not to apply — first, 
because in that case the funds were in the hands of 
the person claiming the lien ; 2nd, because (and this 
is the better reason) that case was not upon the 
statute of Will. IV. but of Jas. I., which took away 
the remedy, but not the rieht. With regard to the 
priority of their claim, I shall place them next to 
Chapman, but subject (if I should hereafter so decide) 
to be postponed to the claims of W. S. Greatheed 
and John (ireatheed, which I am about to mention, 
but on which I shall give no decision to-day, the 
latter, indeed, not having been fully argued. With 
regard to the priority claimed on the Bon Bon estate, 
under the mortgage for principal and interest, this 
point involving a question botn of fact and of law, 
remains to be argued, and must also be reserved. The 
order 1 will make will be as follows: — Let Davis 
and Boddington be placed third in the schedule for 
such sum as shall appear due to them, in respect of 
their receipts and payments as consignees of the 
Arnos Vale Estate, with interest at the rate of £5 per 
cent., with annual rests, during the time they acted 
as consignees, and at the rate of £4 per cent, on the 
balance (if any) found due to them on ceasing to act 
«s consignees for a period of six years, ana let an 
account be taken of the same by the examiner. Let 
this order be without prejudice to the claims of W. 
S. Greatheed and John Greatheed, and also to the 
■said claim of Davis and Boddington for priority as to 
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the portion of the estate called Bon Bon under their 
mortgage of the 22nd of June, 1843, and to any 
order which the Court may make as to the same re- 
spectively. The costs to be reserved as in Chapman's 
case. In the course of the argument on this claim a 
question has been raised whether a consignee's ad- 
vances in favour of the interest of a puisne mortgagee 
made bona fide would rank above the principid and 
arrears of interest of a prior mortgage, but it is not 
necessary for me, I think, to offer any opinion upon 
it, inasmuch as in the present case there is no dispute 
as to the priority of the incumbrancers to whom inte- 
rest has been advanced, and due credit will be given by 
them for such advances on the present claims. There 
is a case of Sayers v. Whitfield (1 Knapp, 133) before 
the Privy Council, which was not cited in the course 
of the argument, but appears to me strongly to sup- 
port the conclusions to which I have arrived, and 
contains some valuable observations on the case of 
Scott V. Nesbitt, 

3. Mr. William Samuel Greatheed's claims comes 
next, flind is one of very great difficulty, and has 
caused me much anxious consideration. He ap- 
pears on coming of age to have inherited an in- 
solvent estate, and to have sacrificed his means, and 
in some measure his prospects in life, by selling a 
commission which he held in the army, and applying 
the proceeds to the management of the estate, and to 
have devoted himself to its management at the same 
ordinary salary of a manager or agent. It is pos- 
sible that a hope of the estate ultimately becoming 
solvent may have stimulated his exertions, but it is cer- 
tain that there was no reasonable probability of such a 
result, and that the contrary is now the case. From 
1850 to 1853 he acted as manager and receiver to 
the estate with the consent of some of the principal 
incumbrancers, and with the acquiescence or, at least, 
with the permission or toleration of all. He received 
advances from Messrs. Chapman, the consignees, and 
consigned the produce to them, and conducted the 
estate successfully until, by an ill-judged act of a 
third party, to which I shall presently advert, his 
management was virtually determined. Previously 
to entering on his management he guaranteed Messrs. 
Chapman the payment of their first and most neces- 
sary advances out of the proceeds of his commission^ 
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which were Tested in Consoli^ and were subte- 
quently sold and received by them accordingly ; and 
it is in respect of this sum he now claims. The 
advances wnich it went to repay were expended in 
providing mules, implements of cultivation, and other 
necessaries for the management of the said estate. From 
this expenditure and his management large proceeds 
arose, and the estate was restored to a comparatively 
profitable condition, when Mrs. Grreatheed, a jointress 
on a moiety of the estate, in 1855 distrained on the 
mules and other chattels, and threw the estate out of 
cultivation. Under these circumstances, it must be 
admitted that there are strong grounds for this claim* 
assuming, of course, that the claimant duly accounted 
for all his receipts and payments as manager of the 
estate. As yet, however, I have been unable to dis- 
cover any authority for extending the lien for ad- 
vances which is accorded to consignees for the benefit 
of West Indian interests and of commerce to any other 
class of persons, and particularly to owners of estates 
under any circumstances, and I am aware that very 
grave objections may be urged against so extending it* 
For the present I shall reserve my judgment on this 
claim until the claim of Mr. John Greatheed, which 
in some respects resembles it, has been ar^ed. * If I 
should ultimately feel justified in dedanog Mr. W* 
Samuel Greatheed to have a lien for this sum, he will 
come next after Chapman (who, it is to be observed, 
could and would undoubtedly have included the 
amount in his claim if it had not been repaid to him 
by W, S. Greatheed), and it will, of course, be on the 
terms of W. S. Greatheed accounting for his receipts 
during the time he was in the management of the 
estate. 

4. With regard to Mr. John Greatheed's clum» 
which is that of an incumbrancer of the estate making 
advances for supplies, I will say nothing at present, 
except that if I decide in his favour it will also be 
on his rendering all proper accounts.^ As to the two 
claims upon which 1 have made orders, T shall, under 
the provisions of the Act, give all purties liberty to 
appeal within one month. 

> See post, p. 235. 



APPENDIX. 



231 



IV. 

WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, May 27, 1859. 

(Before Henry James Stonob, Esq., Chief Com- 
missioner.) 

Re Grbatheed: 
Exparte M*Dowal.^ 

Annuity — Charge on Real Estate, 

Gift of " an annuity or clear rent-charge " of £40, in 
a codicil, held to charge all the estates devised by 
the will. 

Confirmation presumed from long acquiescence, 

John Greatheed, by his will, dated the 18th Sep- 
tember, 1786, charged all his real estate with the lega- 
cies bequeathed by it, and devised a moiety of the 
estate now in question to his mother, Mary Greatheed, 
in tail, and devised all the *' rest and residue " of his 
real and personal estate, which included the reversion 
of the other moiety, to his mother, her heirs and 
assigns, and appointed her and three others executrix 
and executors of his will. By a codicil, dated the 
25th May, 1790, executed so as to pass real estate, he 
gave " an annuity or clear rent-charge" of ^40, colo- 
nial currency, to the claimant, Anne M'Dowal, which 
had been paid to her by the devisee, and various 
owners of the estate claiming under the devisee, for a 
period of sixty years. 

Hawkins (of the Equity bar), for the claimant, con- 
tended, first, that by force of the word "rent- 
charge " the annuity or rent-charge in question was 
charged on all the testator's real estate ; secondly, 
that under the terms of the residuary devise and be- 
quest it was a charge on the moiety included in that 
disposition, according to the case of Francis v. Clemow 
(Kay, 435). 

Humphry (of the same bar), on the other side. 

Before delivering judgment on this claim, the Chief 
Commissioner said, " I think it right to give either 
party the option of having a case for the opinion of a 

» 6 Jur. X.8., 653. 
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Court of Law or Equity on this ckdm, inasmuch as it 
involves at least one point wholly untouched hy judi- 
cial decision, or even the expression of judicial opinion ; 
at the same time, I do not, under all the circumstances, 
feel justified in putting the parties to the expense and 
delay of a case unless it is applied for/' 

The parties having hy their counsel elected to abide 
by the decision of the Chief Commisioner, he delivered 
judgment as follows : — I think, on the first point, after 
much consideration, that the word "rent-charge" 
does create a charge upon all the lands devised by 
the will. The first proposition established by Sir 
James Wigram, in his elaborate work on Wills, viz., 
'* That a testator is always presumed to use the words 
in which he expresses himself according to their strict 
and primary acceptation, unless from the context of 
the will it appears that he has used them in a difi^rent 
sense " — appears to me to apply. For there can be no 
doubt that the word "rent-charge," in its strict 
primary sense, imports a yearly sum charged on land, 
whilst an annuity is merely a personal obligation. In 
2 Bl. Com. c. 3, it is said, "An annuity is a thing very 
distinct from a rent- charge, with which it is very fre- 
quently confounded, a rent-charge being a burthen 
imposed upon and issuing out of lands, whereas an 
annuity is a yearly sum chargeable only upon the 
person of the grantor. Therefore, if a man by deed 
grant to another the sum of £20 per annum, without 
expressing out of what lands it shall issue, no land at 
all shall be charged with it, but it is a mere personal 
annuity." It must be observed that the last remark 
is limited to a grant by deed of a yearly sum, and that 
the present case is that of a gift by will or codicil of 
a " rent-charge ," and, applying the rule laid down 
by Sir James Wigram, it appears to me uuquestion- 
aole that the testator intended to give a yearly sum 
payable out of lands; and the attestation of the 
codicil by three witnesses confirms this view, as also 
the word " clear " prefixed to the word " rent-charge," 
and not to the word " annuity," which appears to apply 
to land tax, or similar burdens imposed on real 
estate, and has been held so to apply in a case in 
Douglas' Reports, p. 602. ^ The testator thus intend- 
ing to charge this yearly sum on land, the next 
<|uestion is, on what land he did intend so to charge 
it ; and I think that he intended to charge it on all 

> See Tyreonntl v. AneatteVf Amb. 237. 
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his lands without distinction, and that, as hetween 
the moiety included in the specific or (to speak more 
correctly) particular devise, and the moiety included 
in the residuary devise, both are equally liable. The 
only other course would be to hold that the testator 
mtended to charge the annuity on the moiety and 
other real estates (if any) included in the residuary 
devise, and not on the moiety comprised in the specific 
or particular devise — or at least on the former 
primarily, and in exoneration of the latter. |The 
judgment of Lord Manners in Spong v. Spong (2 
Bligh, N.S., 84), where he says, "By the general 
rule, a specific devisee or legatee shall not contribute 
to. make good a pecuniary legacy," favours this view; 
but Lord Cottenham, in Mirehouse v. Scaife (3 My. 
and^Cr. 695), comments very strongly on the passage, 
which he calls a mere dictum, and says " that the case 
put by Lord Hardwicke in Hanhy v. Roberts (Amb. 
127, Dick, 104), and the decision of the House of 
Lords in Spong v. Spong, do not determine that the 
devise of lands as a residue is not a specific devise, 
but that upon the construction of the wills, and 
according to the intentions of the testators in those 
cases, such devises were subject to the charges in 
priority to the other property specifically given.'' 
The question, according to Lord Cottenham, is there- 
fore simply one of construction and intention, and I 
can see no reason for so construing this will, or for 
believing the intention of the testator here to have 
been such, that the legacy or rent-charge should be 
borne by the residue, in exoneration of the particular 
devise. On the other hand, there appear to me 
to be good grounds for the contrary presumption, 
from the fact that by his will he charged the 
legacies bequeathed by it on all his lands; and 
there are obviously equal, if not stronger, reasons 
for so charging the life annuity given by the codicil. 
I therefore think that, upon the construction of the 
will and codicil, and the intention of the testator, this 
rent-charge is charged on all his lands equally, and 
that the two moieties of the estate now in question 
are liable pari passu. But there is another distinct 
ground on which I am of opinion that this claim 
should be allowed. It has been proved that tne rent- 
charge in question has been paid for sixty years by 
various owners of the entire estate claiming under 
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the devisee, in exoneration of the personal estate of 
the testator, to which the devisee was also entitled as 
residuary legatee; and 1 think that from these cir- 
cumstances, having regard to the disposition of the 
will, a court of law would presume a grant, confirma- 
tion, or agreement to have been executed by the 
devisee to the annuitant charging the estate. In 
" Best on Presumptions," 144, it is laid down, " That 
there is hardly a species of act or document, public 
or private (including records), that will not be pre- 
sumed in support of possession" — a proposition fully 
supported by the authorities there cited; and there 
is a case of Steward v. Bridger (2 Vem. 516), 
in which a grant of a rent was presumed after 
twenty -four years' payment. In the present case 
there seems to me to be no difficulty in presuming 
a grant, confirmation, or agreement charging this 
estate in relief of the testator's personal assets, to 
which the devisee was also entitled, as I before ob- 
served. The fact of the first moiety being devised 
to her in tail does not appear to me to militate 
against the conclusions to which I have come, either 
in the construction of the will, or the presumption of 
a grant, which I have mentioned. As to the con- 
struction of the will, the testator could, of couraey 
have charged the moiety devised in tail if he had so 
desired ; and (as I have already said) it appears to me 
that such was his desire ; and as to the presumption 
of a grant, the devisee would have charged the moiety 
devised to her in tail by a deed duly executed ana 
inrolled, or without such a deed, subject to the right 
of the heir in tail to avoid such charge, or to confirm 
it, as he pleased ; and, in point of fact, the devisee in 
tail subsequently devised the moiety in tail, together 
with the other moiety ; and the heir in tail confirmed 
that will, and must now be held to have confirmed 
the charge, or to be barred by the Statute of Limi- 
tations. There are some other circumstances appear- 
ing on the affidavits, and also admissions by the 
owner and a principal incumbrancer, which appear 
to me further to support this claim on the construc- 
tion of the will, and the presumption of a grant or 
confirmation ; but I do not think it necessary for me 
to go into them. With regard to the second point 
argued by Mr. Hawkins, it is now unnecessary for me 
to consider it ; but it may be satisfactory to the parties 
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if I state my opinion, that if this rent-charge were 
not, under the terms of the will, or* by force of the 
presumption to which I have adverted, a charge on 
the estate, I think that it would, under the terms ^of 
the residuary devise, according to the decision of Sir 
W. P. Wood, V.C., in the case of Francis v. Clemow, 
have been charged on the moiety included in such 
devise, as intended, and possibly on the whole estate, 
the decree in that case merely declaring generally 
that the legacy was a charge on the real estate of the 
testator. But, as I have already said, it is not neces- 
sary for me to go into this point. The order on this 
claim will be — Let the claimant stand fourth on the 
schedule for six years' arrears of her rent-charge, and 
for the value of tlie anuuity computed from the day 
of the sale, and for her costs. Let this order be with- 
out prejudice, as in Davis and Boddington's claim, 
already allowed. Liberty to appeal for fourteen dajrs. 
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WEST INDIAN INCUMBERED ESTATES 

COURT. 

8, Park- street, Westminster, June 24, 1859. ' 

(Before Henry James Stonor, Esq., Chief Com- 
missioner.) 
Re Greatheed. 
Exparte W. S. Greatheed. 
Exparte John Greatheed. 
Exparte Eraser. 

C(ms?gnee — Manager — lAen.'l 

The lien of a consignee will not be extended to the 
owner, incumbrancer, or manager of a West Indian 
estate, without authority. 

Cotton, Hawkins, and Westlake (all of the Equity 
bar) appeared in support of these claims respectively. 

Humphry, of the same bar, opposed them. 

The Chief Commissioner delivered judgment as 
follows : — 

These three claims appear to me to involve the 
consideration whether any person other than the con- 
signee of a West Indian estate is entitled to a lien 
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or cbarp:e on the corpus of the estate, for money » 
advanced for its cultivation ; or, at all events, whctlier 
these three claimants, who are not consignees of the 
estate now in question, are so entitled under the 
peculiar circumstauces of their respective cases. I 
nave not forgotten that the last claimant endeavoured 
to make out that his testator was a consignee, and was 
in that capacity entitled to a lien, according to the de- 
cision of this Court in the case of exparte Chapman and 
ewparte Davis and Boddinffton,^ but I think that he 
failed in this part of his case, as I shall presently show. 
The law as to liens of this description, apart from the 
reported decisions and dicta of judges, appears to be 
as follows : — There is no general usage or {custom in 
the West |Indian colonies which authorises them. In 
certain of the colonies, viz., Antigua, Nevis, the 
Virgin Islands, St. Kitts, and Montserrat, they exist 
to a limited extent by express legislative enactment^ 
which probably negative any further implied lien in 
those colonies. As to the remaining colonies, includ- 
ing St. Vincent, where the property now in question 
is situate, this lien is governed by the general rules 
of equity, as administered in the Court of Chancenr 
in England : upon this branch of the subject I will 
refer to " Burge's Commentaries on Colonial and Fo- 
reign Laws," vol. iii., p. 346, title " Tacit Hypothecs/' 
and I will proceed, in the next place, to consider sepa- 
rately the reported decisions and dicta of the judges 
as regards these liens. The earliest case of importance 
is that of Scott v. iNesbitt^ 14 Ves., 438, which is 
approved of by Lord Cottenham, in the case of 
exparte Pollard, 4 Deacon, 25, It decides that a 
part owner, who was also a consignee, and recog- 
nised as such, but not appointed by the Court of 
Chancery, was by the law of England, independently 
of colonial usage, entitled, in his accounts with the 

Eersons entitled to the other share, including incum- 
rancers, to take credit for advances made by him as 
consignee, and so to have a lien on the profits of the 
estate; but it does not appear that the question whether 
he was also entitled to a lien on the corpus of the 
estate was distinctly raised, although the sale of the 
last- mentioned share was in fact directed, and some 
parts of the judgment points to this conclusion. 
Say era v. Whitfield, 1 Knapp, 145, decides that 

1 Ante, p. 219. 
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consignees, who were also mortgagees, were entitled 
to add the amount of their advances, as consignees, 
to their mortgage deht, as against the owner, and so 
far affected the corpus of the estate. Farquharson 
Y. Balfour, 8 Sim. 210, only decides that a con- 
signee was not entitled, during the continuance of 
his office, to he paid the halance due to him out of 
the compensation money awarded under the Act for 
the Abolition of Slavery. Shaw v. Simpsouj 1 You. & 
Coll , C.C. 732, is the first direct decision in favour 
of this lien as regards the corpus of the estate. It 
decides that the consignee of a West Indian estate, 
who had been appointed by the Court, and had out of 
his own moneys made payments on account of an 
annuity charged on the estate, was entitled to be 
reimbursed such payments out of compensation 
money, which had been awarded under the Act for 
the Abolition of Slavery, and the question was 
reserved whether the consignee had a lien on the 
corpus of the estate for moneys expended by him 
in its cultivation. Morrison v. Morrison, 2 Sm. 
and Giff. 564, decides that a consignee of West 
Indian estates, appointed by the Court, and discharged 
at his own request, and to whom a large balance was 
due on his current account, was entitled to be indem- 
nified out of the slaves' compensation money. This 
case was appealed against, and confirmed by the Lords 
Justices, as I was informed, before I delivered my 
judgment in the case of exparte Chapman and ex- 
parte Davis and Boddington ; but I have since found 
that it was so confirmed, on the ground that the con- 
signees in that case were the officers of the Court, 
and had acted under its directions, and that the 
general question was reserved in the judgment of 
the Court. It is to be observed that in all these 
cases, except Sayers v. Whitfield, the consignee had 
been appointed or recognised by the Court. I now 
come to the dicta of the judges in the various 
cases; and, first, in Scott v. NesUtt, Lord Eldon says : 
"The concerns of a West Indian estate cannot be 
carried on without consignees, and all moral justice 
requires that for what in the fair discharge of their 
duty they became liable to in respect of the manage- 
ment of the estate, they should be indemnified with 
priority to the claim of those who have interests in 
the estate to be so managed before any person can 



288 APPENDIX. 

have any benefit from it," and ''the dealing with 
the estate creating a personal contract in respect of 
which the estate is liable ;" from which, I think, there 
can be little doubt that the opinion of Lord Eldon 
was in favour of a lien by the consignee on the corpua 
of the estate without reference to his being or not 
being an officer of the Court ; and this appears to be 
assumed in the arguments and judgments in the caaea 
of Farquharson v. Balfour and Morrison v. Morrison, 
The opinion of Vice-chancellor Shadwell in Farqu^ 
harson v. Balfowr is expressed as follows : — " It ia 
clear that when a balance is found due to a consignee 
on a final settlement of accounts, he cannot be dis- 
charged until that balance is paid, and if payment 
cannot be made without interfering with the inherit- 
ance or corpus of the estate, the Court would be justi- 
fied in resorting to it for the purpose of doing justice 
to the coneigoee." The opinion of Vice-chancellor 
Stuart is also the same, as appears by his elaborate 
judgment in the case of Morison v. Morison^ 
where all the authorities are cited, except the case of 
Sayers v. Whitfield, but which case only further con- 
firms his views, and contains in the judgment of the 
Privy Council, as delivered by Lord Wynford, many 
general observations on the lien of a consignee, from 
which I think it right to read the following passages : 
-^After referring to the ordinary terms of agreement 
between the owner and the consignee, his lordship 
proceeds as follows: — " We know from the inquiriea 
which we have made, and from the authority of Lord 
Eldon, that this is the known mode of dealing 
between planters and merchants. The putting a 
stop to an established practice often produces a mis* 
chievous derangement of business. A decision having 
that effect should never be made, unless the evil 
arising from such a practice greatly counterbalancea 
the good. This practice is beneficial to the mortgagee, 
inasmuch as he derives from it the security of the pro- 
duce, and the power of applying the proceeds in liqui- 
dation of his debt. It is more, it is beneficial to the 
mortgagor, who, when his produce is consigned to his 
creditor, is certain of getting its value. In the event 
of the bankruptcy of the mortgagee, his debt will be 
awarded to him under that clause of the bankrupt 
laws, 6th Geo. IV., c. 16, s. 50, which allows mutual 
debts and credits to be justly set off one against the 
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other ; and he will not be obliged to come in under the 
commission, and be contented with his dividend with 
the other creditors. If his produce were consigned 
to one who was not his creditor, he might, in the 
event of the failure of his consignee, lose the whole, 
or a considerable part of it, for there would be no 
debt against which it could be set off. According to 
this practice his property is always secure ; if the 
practice be departed from, he is always in some 
degree of danger. It is desired, too, by all persons 
that their pecuniary wants should not be disclosed to 
the world. The pecuniary wants of a planter must 
soon be known by his consignee ; if those wants are 
not to be supplied b^ the consignee, but by some 
other person, his credit must be exposed to several, 
instead of the knowledge of his difficulties being con- 
fined to one who is interested in keeping them as 
secret as possible. The uncertainty of the returns 
of West Indian property makes planters particularly 
liable to sudden pecuniary distress. There are 
no persons to whom they can have so ready a 
recourse as to their consignees, who (I am confident, 
from the high character of British West Indian 
merchants), will always be disposed to give the most 
prompt and liberal assistance that the circumstances 
of the planter will justify them in affording." 
Again, his lordship says, " There is no reason why 
this court should adopt any measures which would 
have the effect of placing our colonial possessions in 
greater embarrassments than those under which they 
at present unfortunately labour. It would be the 
duty of this, and every other Court, as far as it could, 
to afford assistance to these valuable appendages to 
the British Crown. They have difficulties enough to 
contend with. This Court would add to these diffi- 
culties if it put an end to a practice sanctioned by 
long usage, and which, in the view we take of it, is 
a practice as advantageous to the planter as it is to 
the merchant. If it were interrupted, too, it might 
prevent capitalists from lending their money in the 
British West Indies, and to deprive our own posses- 
sions of the advantage which they now hold over the 
colonies of all other European nations, in having the 
aid of the greatest capitalists in the world to enable 
them to cultivate their estates. This would be a 
great public injury, because it might both prevent 
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capital from being beneficially employed, and deprive 
one of the most productive branches of industry of 
the necessary means of support/* And again, ^' If 
the slaves on these estates are not furnished with the 
necessaries of life, if the works are not kept in order, 
or, to use a comprehensive term familiar to colonists, 
the necessary supplies and contingencies are not pro- 
vided, the plantation must be ruined, for it is only by 
means of these that it is made productive and derives 
its value. The land is worth little without the means 
of cultivating it, and fitting its produce for the market. 
Free labourers cannot be hired. Either a stock of 
slaves must be kept up, or the land must remain un- 
cultivated and unproductive. When the crop is taken 
from the land it requires mills to get the sugar from 
the canes, and all the implements of a distillery to 
produce the rum. The management of such property 
IS more like that of a manufactory than of a farm in 
England. The slaves and machinery may be easily 
removed ; and as they constitute the principal part of 
the value of the estate, the person who furnishes 
supplies has not the same security as a man who trusts 
to ttie owner of an English estate, which cannot be 
taken away out of the reach of the execution of the 
creditor. The interest of all who have any concern 
in West Indian estates, and, what is more important, 
humanity to the slaves, makes it expedient that those 
who furnish supplies should be able to charge the 
amount of those supplies against the estate." Ine last 
case appears to me to contain a clear expression of 
opinion in favour of the general lien of the consignees, 
and also a full explanation of the principles on which 
it is grounded. Whilst on the one side we have these 
judicial decisions and dicta in favour of the lien of the 
consignee, there does not appear to be a single judicial 
dictum on the other side, but only the reservation of 
points which it was found unnecessary to decide in 
particular cases, and some expressions of doubt, as 
m Shaw v. Simpson and the appeal in Morison v. 
Merison. There is, however, the opinion of Mr. 
Burge in his Commentaries, vol. iii., p. 357* that this 
lien exists as against the owner, but not against an 
incumbrancer ; and the reason given is that " the con- 
signee has notice of the incumbrance, and makes his 
advances to the mortgagor, at the risk of his being 
dispossessed." With great deference to so learned an 
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* opinion contained in a book of the greatest possible 
service to this Court, I think that it is clearly opposed 
to the views of all the very eminent judges whom I have 
named, and that the reason given for it is not satis- 
factory. A consignee may have no notice whatever 
of an incumbrance on the estate; and on the other 
hand, an incumbrancer will always, ex necessi' 
tate, have notice of a consignee's lien. Mr. 
Burge also appears to disapprove in some mea- 
sure of the judgment in Sayers v. Whitfield as 
reported, or of the conclusions which naturally follow 
from it. I confess that I cannot agree with him in 
his observations on this case. Fully adhering to the 
decisions of this Court in the cases of exparte Chap- 
man and exparte Davis and Boddington, viz., that the 
•consignee is entitled to a lien in priority to all 
incumbrancers, I have thought it right, on this occa- 
sion, to review the authorities in support of those 
decisions, in consequence of the course which the 
arguments took on the present claims. On all of 
them it was contended that the claimants possessed 
the same equity as the consignees, founded on the 
same principles; and it remains for me to consider 
them separately, in order to see if such be the case. 
No direct authority to this effect has been cited in the 
argument on any one of these claims, and I have 
been unable to discover any such authority. The 
case of Morris v. Elme (1 Ves. jun., 139), which 
was cited by Mr. Westlake on Eraser's claim, appears 
to me to relate only to the duties and powers 
of managers with regard to the produce of the 
estate, and not to affect the question now at issue, 
viz., the liability of the corpus, as to which I re- 
peat that I can find no authority whatever; and in 
examining each case I must necessarily be governed 
only by general principles and considerations. 

The first claim is that of Mr. William Samuel Great- 
heed, the owner of the estate. The circumstances of 
it are fully stated in my judgment in the cases of 
exparte Chapman and exparte Davis a id Boddingto^, 
ante 229 ; the leading features of it are that he made the 
advances in question out of moneys raised by the 
sale of his commission in the army, being at the time 
the owner of the estate, and acting as manager with 
the consent of some of the principal incumbrancers 
and the permission or toleration of all. In the 

M 



242 APPENDIX. 

absence of any direct authority, I do not think thal^ 
the Court would be justified in giving priority to this 
ckim. There is a great and material distinction 
between it and all the cases and authorities which I 
have cited, yiz., that the latter all evidently regard 
the particular office of a consignee, the duties 
attached to it, the contracts implied as weU as 
expressed which are incidental to it, and the 
public benefits which result therefrom, as the 
true reasons or grounds for the lien in question. 
It is obvious that none of these reasons or grounds 
apply in the present case. The owner particularly 
appears to be excluded from the benefit of this 
hen, as the clear presumption is that any ad- 
vances he makes are intended for his own ultimate 
benefit, in respect of his ecfuity of redemption, and 
also in exoneration of his pnmaiy liabiUty for all ad- 
vances. It was argued that because Mr. W. S. 
Greatheed acted as manager to the estate, he was en- 
titled, in that capacity, to this lien; but I cannot 
think so in the absence of any express agreement 
binding on the parties before this Court, even if he 
had not been the owner of the estate (as will be seen 
bv the observations I shall presently make on 
Traser's claim) ; but as Mr. W. S. Greatheed's case 
now stands, I think that his position as owner is 
clearly fatal to his claim. Two of the parties inte- 
rested have very honourably supported this claim, 
which, I have no doubt, is a very fair one under the 
circumstances ; but I do not think that I should be 
doing my duty in deciding in favour of it beyond the 
interests which those parties represent, and which, of 
course, they can bind so far as they think right, 
without the interference of the Court. This claim 
will, therefore, be disallowed as to the lien now 
asserted ; and the question as to the land termed the 
Bon Bon estate, also involved in it, having already 
been virtually disposed of by my decision on Davis 
and Boddington's claim, the present claim will be 
disallowed altogether. 

The next claim is Mr. John Greatheed's, which is 
that of a mortgagee not in possession, who has made 
advances forsuppliesto the estate without any authority 
from his co-mortgagees, or from the owner; aud I 
think that this must also be disallowed on the same 
ground as the last, viz.^ that the claimant did not fill 
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the one single office to which this lien has hitherto been 
attached by the decisions or the opinions of the 
judges of the Court of Chancery; but I think it 
right to add that I consider this claim also to be a 
fair one under the circumstances. 

The last claim is that of John Fraser, the 
executor of William Gordon McGregor Grant, the 
manager of the estate; and after much considera- 
tion J think it my duty to disallow this claim also, on 
the same grounds as the two former, viz., that he 
did not fill the office of a consignee. This circum- 
stance was admitted in the two other cases, but denied 
in the present, inasmuch as it was argued that by 
taking up the bills of consignees of the estate, and by 
shipping produce to brokers in England, who sold the 
same. Grant virtually became a consignee himself;, 
but I cannot think that these acts, without any ap- 
pointment or recognition of that character in hi» 
regard by the owner or incumbrancers, could con- 
stitute him a consignee, or alter his character of a 
manager. There is one feature of great hardship in 
this part of his case, viz., that he actually took up and 
paid bills, which he, as manager, had drawn on the 
consignees for payment of supplies to the estate, and 
which bills the latter had dishonoured; and that, 
although there is no doubt that the consignees could 
have charged the account against the estate if they 
had paid the bills, he is unable to do so. The same 
hardship, however, exists in a different form both in 
Mr. W. S. Greatheed*s and Mr. John Greatheed's 
cases. The former gave the proceeds of his com- 
mission to repay advances made by the consignee; 
the latter made with his own moneys most necessary 
advances, which the consignees declined to make ; and 
although in both cases the consignees would un- 
doubtedly have had a lien for the same, yet have I felt 
obliged to deny to those parties also a similar right. It 
may be urged thiit the lien in question ought to be ex- 
tended to the present and like cases, and, in fact, to every 
person who advances money for the necessary supplies 
of a West Indian estate; and there is one passage in 
the judgment of Lord Eldon, in the case of Scott v. 
Nesbitt, which appears to favour this view. There is 
also an allusion made in several of the cases to the 
doctrine of " salvage," which would also tend to sup- 
port this conclusion. With regard to the expression 
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of Lord Eldon, 1 think it must be limited by the 
context to cases of moneys advanced by consignees ; 
and with regard to the illustration furnished by the 
doctrine of "salvage/* I think that must also be 
limited in the same manner. The contrary conclu- 
sion would lead to the result that every successive owner 
or his representatives, every incumbrancer, every 
agent, every factor, every tradesman who had ever 
provided or furnished supplies to the estate, would be 
entitled to a lien (the last in time being first in pay- 
ment), and the administration of a West Indian estate 
would be nearly impracticable. At all events, if this 
would not be the result, it would have to be 
guarded against by limits and rules to be prescribed 
by the Courts of equity with great care and circum- 
spection ; and it would not be right for this Court, in 
the absence of any authority, to decide in favour of 
the extension of a lien of such importance and diffi- 
culty. In the first vol. of Vesey's Reports, page 
155, will be found the case of Buxton v. Snee, where 
it was decided (in favourof what the Lord Chancellor 
termed a " harsh defence ") " that there was no lien 
on a ship or proceeds from sale of it, for repairs 
done, except in course of a voyage," although un- 
doubtedly such lien clearly existed for repairs done in 
the course of the voyage, and the Lora Chancellor 
commented on this decision as follows : — " It is said 
that this sounds harsh in a Court of Equity, for even 
admitting there is no lien on the body of the ship, 
yet the defendants having received the benefit should 
make satisfaction ; but that follows not as an equit- 
able consequence ; for suppose the owner of a house 
lays out a great sum of money in repairs, upon its de- 
scending to his heir-at-law he cannot be affected with 
the debt for these repairs, although he receives the 
benefit, for though it be the law of Holland that it 
is a lien on the house, it is not so here ; for if whoever 
receives a casual benefit should be liable to make 
satisfaction, it would extend to several cases where it 
ought not." In the second vol. of Vesey and Beame's 
Reports, page 243, is a case ofexparte Young, in which 
it was decided that there was no lien on the share of 

f)art owners of a ship who had become bankrupt for a 
)alance due to the other owners for the freight and 
earnings of the ship, after taking credit for the outfit, 
which the bankrupts had not paid for, and the other 
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owners were obliged to pay. It is impossible to show 
more clearly than these cases how reluctant the Court 
of Chancery is to extend equities of this kind ; and I 
think it follows that a tribunal constituted like the 
Commission over which I have the honour to preside, 
ought not to take upon itself the responsibility 
of so doing, unless in very clear cases, or when 
fortified by decisions, or a strong current of judi- 
cial opinion, and the consequent practice and usage 
of commercial and other interests founded thereon. 
When so justified, I have not shrunk from such 
responsibility, as in the cases of exparte Chapman, and 
exparte Davis and Boddington j but I do not think 
it right to incur it in the present, or (as at present 
advised) in any other cases, with reference to the 
lien in question, especially as its extension appears to 
me, after much consideration, to be of very doubtful 
expediency or practicabiUty. On all these three 
clums T shall give no costs either way, except as to 
that part of Mr. W. S. Greatheed's claim which relates 
to the Bon-Bon estate, of which I will give him the 
costs out of the fund in Court. I should have liked to 
liave given all the parties their costs ; but as they would 
have beeu subject to accounts if I had made orders in 
their favour, when the costs would have followed 
the balance, and as in all three cases the accounts are 
disputed, I do not think that it would be just to allow 
them now. There will be liberty to appeal on all 
these cases for twenty-one days, and for two months 
on limiting the amount of the claims to the balances 
now appearing, waiving costs, and consenting to the 
distribution of the remainder of the funds; and so far 
as the Court and the public are concerned, I shall be 
very glad if all or any of the cases are brought before 
the Privy Council.^ 

1 Thr cise of exparte Fraser was subsequently carried to the Privy 
CoanciU— See post, p. 246. 
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VI. 

IN THE PRIVY COUNCIL. 

(On Appeal from the West Indian Incumbered 

Estates Court.) 

February 7, March 29, 1860. 

(Before Lord Kingbdown, Lord Justice Knight 
Bruce, Lord Justice Tubnkr, and Sir John 
colbridoe.) 

Eraser v. Burgess.^ 

Lien^ Consignee — Manager of West Indian 

Estate, 

The manager of a West Indian estate, as such, has 
no lien on the inheritance for advances made by him/cr 
eidtivationm 

A manager appointed by a trustee stands in the place 
of the trustee who employs him, and is entitled to be 
reimbursed his advances out of the trust estate, 
!(' A manager appointed by the Court of Chancery is 
presumed to act for the benefit of all parties, ana is 
entitled to the same remedies as a trustee. 

Acquiescence or intetferenee on the part of the mort" 
gagees, or of one mortgagee presumably on behalf 9f 
aU, may postpone their securities to the manager's 
claim. 

The facts of this case sufficiently appear by the 
previous report, ante p. 236, and by the judgment. 

Selwyn, Q.C., and Westlake, for the appellants. 

Raundell Palmer, Q.C., and Humphry, for the re- 
spondents. 

The following cases and authorities were cited in the 
course of the argum nt : — Scott v. Nesbitt, 14 Vea. 
438; Bayers v. Whitfield, 1 Knapp, 146; Shaw t. 
Simpson, 1 Yo. & Coll. C. C.732; Morrison y. Mor- 
rison, 2 Sm. & G. 564 ; 7 De G. M. & G. 214; Re 
Tharp, 2 Sm. k G. 578n; Ewparte Chapman, 3 SoL 
Journal, 644; Cust's West Indian Incumbered 
Estates Acts (1st edition), 156 ; Steele y. Murphy, 3 

> 8 WecUj Reporter, 876 ; 18 Hoore, P.0«0., 814. 
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Moore, 44b ; Cooper v. Cook, 20 Beav. 639 ; Miles 
T. Atherion, 3 Burge's Colonial Law, 353 ; Morris y. 
Adajns, 1 Ves. jun, 139; Farquharson v. Balfour, 8 
Sim. 210 ; Scott v. Smithy 3 Burse's Colonial Law. 
357. 

March 29. Lord Kingsdown delivered the judgment 
of their Lordships. 

This was an appeal from the Court of the Commis- 
sioners for Sale of Incumhered Estates in the West 
Indies, and it came hefore us on a joint case of the 
appellant and respondent; John Fraser heing the 
appellant and Sophia Burgess the respondent. The 
question raised by the appeal was, whether an order 
by the Chief Commissioner disallowing the claim of 
the appellant to have a lien on the purchase-money of 
the Amos Vale Estate, in the island of St. Vincent, 
ought to be reversed or varied. 

The facts of the case are somewhat complicated. 
So far as it appears necessary to state them, in order 
to make the grounds of our judgment intelligible, th^ 
were in substance as follows: — In the year 1823, 
Samuel Greatheed was tenant in fee-simple of an un- 
divided moiety of the Amos Vale Estate, subject to a 
charge of j€600 a-year, by way of jointure, to his wife 
Sophia, if she should survive him, which she did. He 
was tenant-in-tail of the other undivided moiety. He 
bad two sons, Samuel and John, and two daughters, 
Mary and Sophia ; and on the 26th of May, 1823, he 
made his will, by which he charged, or attempted to 
charge, the entirety of the estate with the sum of 
^4,000, as portions for his younger children, and, 
subject thereto, devised the whole estate, with the 
stock and crops thereon, to his eldest son, or such 
other son as should first attain the age of twenty-one 
years, and the heirs of his body ; and he appointed hig 
two sons Samuel and John trastees of his estates and 
executors of his will. The testator died on the 10th 
of July, 1829, leaving his wife and his four children 
surviving. On the death of his father, Samuel, the 
eldest son, became tenant-in-tail in possession of one 
moiety of the estate, subject to the charges created by 
his father's will, and to the jointure of Mrs. Great- 
heed ; and tenant-in-tail of the other moiety, free from 
any charges, except so far as a case of election might 
be riused against him in equity. In the year 1830, 
Samuel Greatheed, the son, having attained twenty- 
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one, suffered a recovery, and barred the entail on both 
moieties of the estate. 

In Hilary Term, 1833, a suit was instituted in the 
Court of Chancery in England by John Greatheed, 
against his brother Samuel and the other members of 
the family, for the purpose of carrying into execution 
the trusts of the father's will, and putting Samuel to 
his election whether he would take under or against 
the will; and the bill prayed the appointment of a 
manager and a conveyance of the estate. Samuel 
elected to take under the will; and, on the 14th of 
December, 1833, a decree was made establishing the 
will, and cQrecting the trusts to be performed, and de- 
claring that the entirety of the estate was liable in 
equity to the charges of the will, subject as to one 
moiety to the first charge of the widow's jointure. 
Samuel Greatheed was at this time in possession of 
the estate ; and it was ordered that, on his giving se- 
curity to account for the surplus rents of the estate 
from the 10th of July, 1832, after keeping down the 
annuity and paving the interest on the charges, and 
to be answerable for what might be found due upon 
such accounts when required by the Court, he should 
be permitted to continue in possession of the estate. 

The security proposed to be given by Samuel, in 
pursuance of this order, was afterwards waived by the 
parties interested, Samuel having agreed to pay at 
once a large sum in part of the j£24,000 charge. A. 
sum of above ^10,000 was accordingly advanced by 
him, and out of this amount, and the sum allotted by 
way of compensation for the manumission of the 
slaves on the estate, the charges were very consider- 
ably reduced. There still, however, remained a large 
sum unpaid, which is stated in the case to amount to 
the sum of ^9,600. A portion of this belongs to the 
respondent, Sophia Burgess, one of the daughters of 
the testator, for her separate use for her life ; and the 
trustees of her marriage settlement, and her husband 
and children, are interested in it. . It is in respect of 
her interest in this charge that this lady is respondent 
on the present appeal. 

On the 22nd of June, 1843, Samuel Greatheed 
mortgaged the plantation to Messrs. Davis and Bod- 
dington to secure the sum of j£5,26l 15s. 5d., and all 
such further sums as they should advance not exceed- 
ing j£ 10,000, and he engaged to consign to them the 
produce of the estate. 
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At this time Mr. W. G. McG. Grant was in posses- 
sion of the estate as manager. He had been appointed 
to his office by a power of attorney, executeii by S. 
Greatheed on the 16th of December, 1839, which is 
in the usual form, and gives power to Grant to do all 
acts in the management of the estate which S. Great- 
heed himself could have done. 

It appears that Davis and Boddington, from the date 
of their mortgage, received those portions of the crops 
of the estate which, according to the usual practice, 
are transmitted for sale to Europe, and, according to 
the same practice, furnished for a time those supplies 
to the plantation which it is the custom to send out 
from Europe. The course of dealing seems to have 
been that the necessary supplies were ordered by 
Grant, and that he drew bills for the amount on S. 
Greatheed, who accepted them, and sent them to 
Davis and Boddington, to be taken up and paid when 
due out of the proceeds of the estate consigned to 
them. Grant, as the manager on the island, made 
advances out of his own funds for the expenses of the 
plantation, and in the course of the year 1845 a large 
l)alance became due to him. 

In this state of things Davis and Boddington, in the 
summer of 1845, declined to make any further ad- 
vances for supplies, and they refused to pay a bill for 
j^784 19s. 8d., drawn by Grant upon S. Greatheed, 
and accepted by him in August, 1845. This bill, and 
another bill afterwards drawn for j£?300, were dis- 
honoured and returned to Grant, who already was in 
advance on his account as manager to a considerable 
amount, and S. Greatheed refused to be at any further ex- 
pense in sendingout the necessary supplies to the estate. 
The incumbrancers, therefore, were in this position. 
Grant could not, of course, be expected to continue in 
the management of the estate, unless the amount due 
to him was paid, and he would probably use whatever 
power he possessed over the plantation and the crops 
in his character of manager to secure his reimburse- 
ment. On the other hand, without the necessary 
supplies from England, the cultivation could not be 
carried on; and it was obvious that unless some 
arrangement could be made to remove these difficul- 
ties, the working of the plantation must be abandoned, 
and the incumbrancers would in all probability lose 
^vbat was still due to them, amounting, as it seems, to 
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near j£ 10,000. Hereupon communications took place 
between Grant, the manager in the island, and John 
Greatheed, one of the incumbrancers, acting (with or 
wi til out authority) on behalf of all, with a view to 
provide for the continued working of the plantation, 
and for the satisfaction of the debt which was due to 
Grant for his advances, and for his relief from the 
liability to which he was subject in respect of the bills 
which he had drawn for supplies, and which had been 
dishonoured. 

It is to be inferred from the letters set out in the 
affidavits contained in the Appendix that John Great- 
heed represented to Grant that he would effect these 
objects by means of an application to the Court of Chan- 
cery. At page 15 of the Appendix are found extracts 
from several letters of Grant to John Greatheed on this 
subject in the months of April, June, and September, 
1845, which show the position of the estate at that 
time and the measures which were in contemplation. 
On the 26th September he writes as follows : — 

*' I have had a letter from your brother, complaining 
bitterly of your proceedings against him, and of the 
impossibility of his carrying on any longer, and re- 
questing me not to draw any more bills on him. The 
arrears of wa^es and other current expenses will 
require provisions being made for their settlement, 
and whatever is intended to be done I trust may be so 
without delay, as it is important that the estate should 
not get into bad credit." 

On the 11th October, 1846, he writes again:— 

'' I am sorry your brother and you do not corre- 
spond. I shall send him a list of stores ; but he wrote 
me last that he would accept no bills on estate's 
account ; and how are matters to be carried on if so, 
until the receiver is appointed by the Court?" 

On the 26th October, he writes : — 

*' I have had a long letter from ^onr brother deplor- 
ing the state of matterS) and mentioning that the bill 
I had drawn upon him to pay labour and current ex- 
penses on the estate woula not be accepted for pay- 
ment by Boddington; and that in all probability it 
would come back. Now, if this should happen again, 
it will prove serious to us here, and, muen in arresr 
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T^ith the Bank already, no further indulgence will be 
shown. For some time past I have been compelled 
to carry on the cultivation by raising money on my 
own responsibility depending upon your seeing to the 
same being duly paid, either before or after, by order 
of the Court, when your bill is filed ; otherwise the 
estate must stand still." 

Soon after the date of this letter, on the 28th Nov., 
1845, John Greatheed filed his supplemental bill in the 
Court of Chancery against all parties interested, in- 
cluding the respondent and her husband and children, 
praying to have the benefit of the former suit and 
proceedings, to have what was due for the incum- 
brances raised, and for the appointment of a manager 
and consignee. 

After the institution of the suit. Grant continued in 
the management of the estate, as before, and the sub- 
sequent letters to J. Greatheed are to the same effect 
with those written previously. 

On the 10th February, 1846, he writes : — 

** The crop at Amos Vale cannot go on without 
stores, and to purchase in the island would be mad- 
ness, seeing how far I am already involved in supply- 
ing the estate, and no prospect of payment. Indeed, I 
have been treated very badly, and have, in endeavour- 
ing to protect the interests of the legatees, been led 
into a labyrinth, out of which I trust you will assist 
me." 

On the 26th February, 1846, he says: — 

''Your brother has advised me to sell stock from 
Amos Vale to pay protested drafts, and to appropriate 
the produce just made to the same purpose, which I 
shall have to do unless some arrangement be made for 
the payment of the necessary expenses. The produce, 
therefore, as shipped, will have to be insured ; and for 
this purpose, ten hogsheads sugar, on board the 
Cruikshankf from Arnos Vale, I had requested my 
friend Mr. Geddes to effect insurance on, pending 
your suit in Chancery ; and as your brother will not 
move in the matter, I must do what I can to protect 
the interest of the legatees." 

It is clear that, during the period of this correspond- 
ence. Grant was acting in the management of the 
estate, not under the direction and on the credit of S. 
Greatheed, the owner, but of the incumbranceri, or at 
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nil events, of John Greatheed, professing to act for 
them. 

In pursuance of the arrangement with Grant, notice 
of motion was given hy the phiintiff John Greatheed, 
that it might he referred to the Master to appoint 
some proper person or persons to he consignee or con- 
signees in Enghmd of the produce of the pkntation, 
and also to appoint some proper person or persons to 
be manager or managers of the same plantation, with 
the usual directions ; and that it also might be referred 
to the Master to inquire whether any, and what, sum 
or sums of money were or was justly due and owing 
upon any and what bills of exchai^e drawn by Mr. 
W. G. McG. Grant, of the island of St. Vincent, the 
person theretofore and then employed by the defend- 
ant, S. Greatheed, as manager of the said plantation 
or estate, for or in respect of supplies matle to, or ez« 
penses properly incurred on account of, the said plan- 
tation or estate, and whether or not it would be for 
the benefit of the persons interested in the plantation 
or estate that such sums or sum of money, if any, 
ahould be paid by the consignee or consignees to be 
appointed as aforesaid ; and if the said Master should 
be of opinion that it would be for the benefit of the 
persons so interested that such sums of money should 
oe paid, then, that the said consignee or consignees 
mignt be at liberty to pay the same, and be allowed 
the same on passing their accounts before the Master. 
Upon this motion, all the defendants in the suit, 
including the present respondent and her husband and 
children, appeared by counsel. 

Before tne motion came on for hearing, a negotia- 
tion had been entered into with a gentleman of the 
name of Tippler to pay off what was due to Davis and 
Boddington on their mortgage, and to become con* 
si^ee of the estate ; and an arrangement was made 
with the consent of all parties, for continuing 
Grant as manager of the estate on the island. On the 
29th of June, 1846, the following order was made 
upon the motion : — 

" Upon hearing what was alleged by the counsel on 
both sides, by consent of the plaintiff and of such of 
the defendants as are of age (the other defendants 
being infants, not opposing), and without prejudice to 
any Question in these causes, or either oi them, and 
the defendant Samuel Greatheed, and the defendants 
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Richard Davis and Thomas Boddington, respectively, 
admitting that the principal sum of ^1,717 11«« Id., 
together with interest thereon, from the 1st day of 
May, 1846, remains due to the defendants, Richard 
Davis and Thomas Boddington, on the mortgage of 
the plantation or estate called Amos Vale, created hy 
the indenture of the 22nd day of June, 1843, as in 
the pleadings in the second cause mentioned ; and the 
defendants, Richard Davis and Thomas Boddington, 
consenting to accept immediate payment of the said 
principal sum and interest, and, on payment thereof, 
together with their costs, charges, and expenses pro- 
perly incurred, and to he incurred, in and ahout the 
suit, and their said mortgage security, and the transfer 
thereof respectively, to execute a transfer of such 
security, his Lordship doth order that Robert Tippler, 
he being willing so to do, be at liberty to pay to the 
defendants, Richard Davis and Thomas Boddington, 
the said principal sum of .£1,717 H^' Id,, together 
with interest thereon, at the rate of £b per cent, per 
annum, from the said Ist day of May, 1846, up to the 
time of payment, together, sdso, with the total amount 
of their costs, charges, and expenses, properly incurred 
and to be incurred, in and about this suit, and their 
said mortgage security, and in relation thereto, and 
the transfer thereof respectively." 

Directions are then given for the transfer of the 
mortgage of Davis and Boddington to Tippler : — 

'*And on the due execution of the said deed or 
deeds, it is ordered that the bill in the second-men- 
tioned cause stand dismissed out of this Court, as 
against the defendants, Richard Davis and Thomas 
Boddington ; and the defendant, Samuel Greatheed, 
by his counsel, undertaking to execute the said deed 
or deeds to the said Robert Tippler, and undertaking, 
in the meantime, and until the said deed or deeds 
shall be duly executed, to employ the defendants, 
Richard Davis and Thomas Boddington, as consignees 
of the said plantation, upon the usual terms, and un- 
dertaking, from and after the execution of the said 
deed or deeds, to employ the said Robert Tippler as 
the consignee of such produce, and to consi^ such 
produce, or cause the same to be consigned, to the 
said Robert Tippler accordingly, and undertaking 
also to continue William Gordon McGregor Grant, 
the present manager, as the manager of the said plan- 
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tation or estate in the island of St. Vincent, it is or- 
dered that the said defendant, Samuel Greatheed, do 
continue in possession of the said plantation or estate 
until the further order of this Court ; and it is ordered 
that the costs of all parties of this application, except 
the costs of the defendants, Richard Davis and Tho- 
mas Boddington, which are before provided for, be 
considered as costs io, these causes ; and it is ordered 
that the rest of the said motion do stand over, and 
any of the parties are to be at liberty to apply to this 
Court as there shall be occasion. '^ 

The proposed arrangement with Tippler seems not 
to have taken effect, and, consequently, the dis- 
honoured bills on which Grant was liable were not 
taken up. It is stated in the case that the order of 
the 29th June, 1S46, was not carried into execution, 
and that no further proceedings were ever had in the 
cause. But it is clear that very important dealings 
with the estate afterwards took place on the footing 
of the order, and in reliance on the rights which it 
created, or was supposed to create. Grant remained 
in the management of the estate, and provided, as well 
as he could, for the supplies by drawing bills against 
the consignments, and making the delivery of the pro- 
duce to the consignee subject to the condition of pay- 
ing bills drawn against them ; and he appears to have 
considered himself as acting under the authority and 
as the officer of the Court. On the 26th July, 1847» 
he writes to J. Greatheed :— '' Insurance should, under 
all circumstances, be effected, acting, as I am, tmder 
the Court, in case of accident." 

Samuel Greathead died on the 4th April, 1847, intes- 
tate as to his real estate in the West Indies^ which 
descended on W. S. Greatheed, his eldest son. Mr. 
Grant continued during the life of S. Greatheed, aud 
afterwards until his own death, in the management of 
the plantation in question, on the same terms as 
before. He died in the month of September, 1849, 
having a balance due to him, in respect of his man- 
agement of the estate, amounting, as it is stated, to 
above j£l,800. The present appellant is Grant's 
executor. Under an order of the Court below, made 
in the month of March, 1850, the Amos Vale Bstate 
was sold at the instance of the incumbrancers, and 
produced the sum of j£10,050. This sum is insaffi- 
cieat to pay all the charges and incumbrances upon 
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the estate in question^ and the appellant claims to 
have what is due to the estate of (jrant, as manager^ 
paid out of the proceeds in preference to the incum- 
brancers. The Chief Commissioner, in a judgment 
of remarkable learning and ability, has decided against 
him; and from that decision the present appeal is 
brought. 

We will consider the case, first, as it stands upon 
principle^ without reference to the authorities. Mr. 
Grant was originally merely the agent and attorney 
of S. Greatheed, the son, the owner of the estate, 
subject to the charges. As such agent or attorney he 
stood in no relation whatever to the incumbrancers ; 
he was subject to no control on their part, and liable 
to no responsibility to them for his management, on 
the one hand ; and on the other, he could have no 
claim upon them for any advances which he might 
make, or bills which he might draw in the discharge 
of the duties of his office. As against them he 
could stand in no better situation than his principal. 
The owner of the estate continuing in possession 
could have no claim upon the incumbrancers for any 
loss which he might mcur in the cultivation of it. 
He might throw up the estate, if it was not equal to 
the charges, and leave the mcumbrancers to sell it, if 
it could be sold, or to take the risk of management ; 
but if he chose to continue in possession, he must 
hold the possession with the risk which belonged to 
it. The incumbrancers taking possession could not 
come on the owner for bygone profits, nor could he 
call upon them to contribute to past losses. 

The decree of the 14th December, 1833, does not 
seem to have wrought any material change in the 
position of the parties. The incumbrancers were en- 
titled (their cnarges being in arrear) to have a 
manager and receiver appointed ; but they waived that 
right, and permitted Samuel Greatheed to remain in 
possession upon certain terms specified in the order, x 
As those terms were not complied with, Samuel 
Greatheed remained in possession of the estate, in the 
same character in which he had previously held it, viz., 
owner in fee, subject to the charges. 

There seems to be no principle for holding as a 
general proposition that the agent employed in the 
management of an estate in the West Indies by the 
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owner of the estate, subject to charges upon it, can, 
without more, have a lien on the inheritance of the 
estate for the advances which he has made for its cul- 
tivation, not only against his employer but against 
those whose title is prior to that of his employer, and 
who have had nothing whatever to do with the expen- 
diture. When a trustee is in possession of the planta- 
tion, managing it on behalf of all parties, and employs a 
manager for the purpose, the expenses and proper ad- 
vances of the manager for the benefit of the estate are 
the expenses andadvancesof the trustee, who is entitled 
to be reimbursed out of the estate, and if the manager 
were held entitled to be paid out of the estate, it would 
be as standing in the place of the trustee who employed 
him. Again, when the Court of Chancery takes posses- 
sion of the estate by the appointment of a manager and 
receiver, it is, by its officers, in possession on behalf and 
for the benefit of all persons interested, parties to the 
suit ; and its officers stand in at least as favourable a 
position as the officers appointed by trustees, and are 
entitled to at least as extensive remedies against the 
estate. 

When the authorities are examined, the question in 
what cases, and against what parties, and to what 
extent, a consignee is entitled to a lien on the corpus 
of the estate, seems left in some degree of uncer- 
tainty. 

it is laid down by Vice-chancellor Shadwell, in the 
case of Farquharson v. Balfour, that *' when a balance 
is found due to a consignee on a final settlement of 
accounts, he cannot be discharged until that balance 
is paid, and that if payment cannot be made without in- 
terfering with the inheritance or corpus of the estate, 
the Court would be justified in resorting to it for 
the purpose of doing justice to the consignee." But 
great doubt was thrown on this doctrine by Vice- 
Chancellor Knight Bruce, in the subsequent case of 
Shaw v. Simpsont in which Farquharson v. Balfour 
was cited. His Honour observed in the course of the 
argument, ^'that with respect to the claim of the 
petitioner to have the corpus of the estate sold, he 
saw no solid ground of distinction between the case 
of a consignee of West Indian produce and the i^ut 
of a copper mine or colliery, who never could be 
heard to insist on a sale of the estate for the pay- 
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ment of the balance due to him." The point, how- 
ever, was not decided, his Honour observing, in the 
conclusion of his judgment, '* The estate, in respect 
of the care and management of which the balance 
due has arisen, is still in possession of the Court, 
and must possibly so remain for some time longer, it 
being unsold. Whether, at some future time, the 
petitioner's remaining balance may not, if necessary, 
be paid out of the corpus of the estate, I do not now 
say or express an opinion." 

In the subsequent case of Morrison v. Morrison, 
Vice-Chancellor Stuart was of opinion that in a suit 
instituted for the administration of a testator's estate, 
a consignee appointed by the Coiurt was entitled to a 
lien on the corpus of a West Indian plantation, for the 
balance due to him not only against persons claiming 
under the testator and parties to the suit, but also 
against a mortgagee whose incumbrance was a charge 
on the plantation prior to the interest of the testator 
himself, and who was not a party to the suit. The 
ground of this opinion is, that the mortgagee having 
permitted the Court to take possession on behalf of 
those claiming under the mortgagor, without bringing 
forward his claim, and taking possession himself, as he 
might have done, must be considered to have acqui- 
esced in and recognised such possession, and to be 
bound by the result. This case was taken by appeal 
to the Lords Justices, who affirmed the order, but 
upon different grounds from those on which it had been 
pronounced, and their decision cannot be considered 
as affecting the general question, as to the lien of a 
consignee of a West Indian estate on the corpus of the 
estate ; a question on which Lord Justice Turner stated 
that he had never been able to make up his mind. 

To this extent, however, the cases all agree, that 
when the Court of Chancery has taken possession of 
a West Indian estate by a manager and consignee, it 
win, as against all parties for whose benefit the pos- 
session has been held, refuse to permit its officers to be 
discharged until the amount due to them has been 
paid. But the cases seem to go further, and to esta- 
blish, that where the possession has been held by the 
attorney and manager of the mortgagor, yet if the 
mortgagees have so recognised the possession of the 
manager that he can be considered as acting on their 
behalf and for their benefit, the same consequences 
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will follow^ u regardt their intemti, m if he had been 
appointed under the authority of the Court. 

In the case of Scott ▼. Nesbitt, which is the founda- 
tion of the subsequent authorities, Nesbitt and Co. 
were not consignees under the order of the Court 
when their debt was contractedi nor did Franks fill 
that character at the time when he paid the balance 
due to them. In that case it was laid down by Lord 
Eldon, that a West Indian estate was not to be treated 
as an ordinary landed estate in England, but waa 
rather to be regarded as a trading concern, like amine 
or alum works, in which one tenant in common 
managing the concern on behalf of the rest, would be 
entitled to a lien on the shares of the others for what 
might be due in respect of the expenses incurred in 
canying on the traae. But one of the grounds on 
which he allowed the payment made by Franks to the 
former consignees, not only aa against creditors of the 
estate chuming a charge under his will, but as againat 
a mortgagee (who seems to have appeared by counsel* 
though the particulars of his mortgaj^e are not stated), 
was uiis : that those who could claim under the will 
oould not enjoy any of the advantage from the pro- 
perty without the employment of a consignee ; that if 
the actual state of tnings had been laid before the 
Court, it would have appointed a consignee, and in 
that case woidd not have taken the possession from 
him unless his demand was paid; that the crediton« 
the tenant for life, and all parties interested in the 
estate, stood by and permitteci the consignments from 
time to time, whether under due authority or not, to 
be sent to the house of Nesbitt and Co. ; and that 
there was an equity on the part of those who were 
called upon in respect of their personal liability to 
insist that the Court ought to reimburse them the 
expenses which would have been allowed if the Court 
had put the estate in the hands of a consignee and 
manager. The report of Scott v. Nesbitt seems to 
be very imperfect, and it is not easy to collect from it 
with accuracy the principles which were laid down by 
the great judge who decided it. 

It is very difficult to understand what difference 
there can be between the case of a manager and that 
of a consignee of a West Indian estate wiw respect to 
the right of lien. Both are equally necessaiy to cany 
on the trade— for as such it seems to be regarded— 



APPENDIX. 259 

and in the case of Scott v. Smithy before the Privy 
Council on May 13, 1829, referred to by Mr. Burgein 
his thii'd volume, page 357, the question arose in the 
case of a manager. We have examined the printed 
papers in that ease. Both the points stated by 
Mr. Burge to have been then decided were raised 
in it. The respondents were mortgagees and con- 
signees of a plantation in Jamaica called Leith 
Hall. Reddin was the owner of the estate sub- 
ject to the mortgage. He appointed the appel- 
lant to take possession and manage the estate as 
his attorney. The appellant did so, and incurred ex- 
penses in the management which, for some time, were 
paid by the respondents out of the consignments which 
they received. In 1823, the respondents filed a bill 
in the Court of Chancery in Jamaica for a foreclosure 
of the mortgage, and obtained an order appointing a 
receiver of the estate. The appellant, being m advance 
for the management of the plantation, applied by pe- 
tition to have what was due to him as such manager 
paid out of the first moneys to come to the hands of 
the receiver, insisting that he had been in the manage- 
ment with the assent of the respondents, and had 
made his advances on the faith of being paid by them. 
H e also claimed commissions on his transactions. The 
Chancellor of Jamaica made an order limiting the 
demand of the appellant to the expenses incurred by 
him in respect oi the crop of which the new manager 
would reap the benefit. Against this order, Scott 
appealed to his Majesty in Council; and his first 
reason was, ''because the respondents trusted the 
appellant, and authorised him to consider himself 
as their agent in the management of the planta- 
tion, giving directions through their attorney with 
respect to the working expenses, and directing 
him to consign to them the whole produce, out of 
which such contingent expenses would otherwise have 
been paid.'' The respondents by their reasons insisted 
'' that the appellant, being in possession of the mort- 
gaged premises as the attorney, not of the respondents 
who are mortgagees, but of the mortgagor, Peter Red- 
din, could have no right to charse them or the proceeds 
of the mortgaged property witn the amount of any 
expenses which he had incurred, unless the respondents 
had given him authority to incur the same on the 
credit of theouelves or of the mortgaged premises. 
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Tvhich they denied that they had done. With respect 
to the commissions, they insisted "that such chum 
was sustainahle only hy the appellant against Peter 
Beddin deceased, whose attorney he was, and not 
against the respondents, whose attorney he was not." 
The respondents' reasons are signed hy Mr. Burge, 
and it is probable, therefore, that he was counsel at 
the hearing, and that the points which he refers to 
the case as deciding, were laid down by the Court 
in giving judgment. The order, though it does 
not establish them in terms, is quite consistent with 
such an hypothesis. The minute is in the handwriting 
of Vice-Chancellor Shadwell, and alters the decision 
of the Court below by directing " a general account of 
all the payments maide by the appellant while he was 
in possession and management of the plantation under 
the power of attorney granted by Reddin, and of what 
such costs, claims, and demands consist particularly." 
It dismisses the appeal, however, as regards commis- 
sion, and reserves further directions. 

In applying the principles furnished by this autho- 
rity to the case before us, the claim of Grant to be 
considered as having been in possession on behalf of 
the incumbrancers, and under the sanction of the 
Court, seems very strong. He had become manager, 
no doubt, originally, as m the case of Scott v. Smtth^ 
under a power of attorney, executed by the owner, 
subject to the charge. But his continuance in that 
character had not only been acquiesced in by the in- 
cumbrancers, but had been insisted on by them as the 
condition on which the owner should be permitted to 
continue in possession. The Court had sanctioned 
this arrangement, and had abstained on that ground 
from appointing a manager and consignee. The case, 
therefore, in this respect, seems stronger than either 
Scott V. Nesbitt or Scott v. Smith. 

The question whether the Court, at the instance of 
a consignee, would order the balance due to him to be 
raised by sale or mortgage of the estate, when a sale 
or mortgage is not required for any other purpose, 
does not in this case arise. The rule that the lien 
exists as against the income of the estate, has been 
extended to the case where a portion of the estate has 
been converted into money by the Legislature, sub- 
stituting for the slaves on the estate the compensation- 
money awarded in respect of their compulsory emanci- 
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pation. The same principle seems properly applicable 
to a case like the present, where the incumbrancers, 
by procuring a sale of the estate, have put a stop to 
the profits on which the manager would have a lien* 
The trade, if that analogy be adopted, has in effect 
been sold, and the proceeds of the sale are subject 
to the claims of those who would have had a demand 
on the profits while it remained unsold. 

On the whole, after a painful examination of the 
evidence, and a full consideration of the case, their 
lordships have come to the conclusion that Mr. Grant 
must be considered to havt been in the management 
of this estate on behalf of all parties interested, and 
under the authority of the Court of Chancery ; and 
that the proceeds arising from the sale being now to 
be distributed according to the rights of the several 
parties having claims upon it, the . appellant, as the 
executor of Mr. Grant, is entitled to be paid what is 
due to him in respect of his management, in priority 
to the claims of the persons having charges under the 
will. 

Their Lordships, therefore, are of opinion that the 
order appealed from must be reversed; that the 
amount due to Ghrant's estate for principal and inte- 
rest must be ascertained, and that the costs of the ap- 
pellant of making his claim, and of this appeal, must 
be added to the amount, and paid out of the fund in 
Court, and that the respondents be allowed to add 
their costs to their security (costs to be taxed if 
parties require it). 

They will humbly report their opinion to her 
Majesty accordingly. 
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VII. 

WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, Feb. 4, 1862. 

(Before Henry James Stonor, Esq., Chief Com- 
missioner.) 

Re Parker, 

Exparte William Ric kbits Parker. > 

Practice — Objections. 

This was a motion on behalf of the petitioner, 
Colonel Dawkins, to make absolute a conditional 
order for the sale of five estates in the island of 
Jamaica, called Hill-side, Brazaletto, Chesterfield, 
Bourkesfield, and Coles Penn. An objection had 
been filed, as to the two last named estates, on the 
part of William Ricketts Parker, who claimed to be 
mterested as owner, or first incumbrancer. 

Mr. Cutler, solicitor, appeared in support of the 
objection. 

Mr. Frederick Smith, solicitor, in support of the 
motion. 

The Chief Commissioner held that W. R. Parker 
had failed to prove himself the owner, and, therefore, 
under the 8th section of the West Indian Incumbered 
Estates Act, 1858, had no locus standi on the present 
occasion ; but that he had made out a vrimd fade 
title as incumbrancer, and would be entitled to apply 
for a postponement of the sale, or for the carnage 
of the order for sale, or to get credit for his incum- 
brance in the biddings on the sale. 

The objection was consequently disallowed, and the 
order for sale made absolute as to all the estates. 

1 6 Sol. Jonrn., 360. 
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there would be no difficulty in perfecting title in the 
way suggested in Mr. Holmes* letter, to whom I have 
written." 

On the 7th of December, 1859, Mr. Bull wrote 
to Mr. Smith a letter which concluded as follows: 
— " Promptitude in action is what I recommend, 
and you shall have every facility from me in so 
doing, it being considered that all my costs are to be 
provided for ;" to which Mr. Smith, on the same day, 
replied as follows : — *' As regards the last paragraph m 
your note, the payment of your costs will depend 
upon the parties interested making Colonel Dawkins — 
the petitioner— such a proposal as I can advise him to 
accept." Now it certainly is a very strong circumstance 
in favour of the proposition contended for by the ap- 
phcants, viz., that the real estate ought to be sold, and 
the produce divided, according to the alleged agree- 
ment, in equal moieties between the mortgagors and the 
mortgagees, when we find one of the two first mort- 
gagees himself declaring such to be the case on the 
sale of his securities to the petitioner ; and the solicitor 
of one of the owners of the puisne incumbrances and 
owner of the equity of redemption corresponding 
with the petitioner as to the purchase of the interests 
of such parties in the manner we have seen. Another 
very strong circumstance is that the petitioner did, 
shortly after his purchase of these mortgages, also pur- 
chase the rights of the party chiefly interested in the 
equity of redemption, Mr. Thomas Parker (as recom- 
mended by Mr. Bull), so as to dispose of his claim 
altogether, which certainly gives rise to the inference 
that the petitioner considers the party entitled to the 
puisne incumbrances and equity of redemption to have 
substantial claims upon the estates. I do not say 
that these circumstances, unaided by further evidence, 
are or are not sufficient to outweigh the effect of the 
express terms of the compromise and the orders in 
Chancery, and the absolute transfer of the securities ; 
but I do say that they raise a substantial doubt in 
favour of the applicants. 

With regard, however, to some of the questions 
which have been raised on these applications do 1 
consider it necessary or proper to express any final 
opinion at present. If no suit in Chancery had already 
been instituted in which these matters could properly 
be decided, it would have been a grave question 
whether 1 should not have sent a case for the opinion 
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of that Court under the 24th section of the West 
Indian Incumbered Estates Act, 1854, or transferred 
the whole purchase-moneys into the name of the 
Accountant-Generali to be dealt with by the Court of 
Chancery, under the 48th section of the same Act. 
As it is, I think that the best course will be for the 
^rties to revive the suit of Pearse v. Brooke^ and to 
obtain the decision of the learned Vice-chancellor, 
before whom it stands, upon the several important and 
complicated questions which have been raised by the 
applicants. It may at first be imagined that the Acts 
which rep^ulate this Court oust the jurisdiction of the 
Court of Chancery in the present case, but on 
examination it will be found toat this is not so. All 
proceedings in the Court of Chancery for the sale of 
estates in this Court are stayed previously to a sale, 
upon the receipt of our certificate, under the 54th sec- 
tion, and subsequently to a sale b^ the effect of our 
conveyance under the 10th section of the Act 
of 1858; and as to the distribution of the purchase 
money, the discretion of this Court is absolute, 
subject to an appeal to the Privy Council, but there is 
nothin[)^ to prevent the mutual accounts of any of the 
parties being taken, and their rights being declared 
by the Court of Chancery, without prejudice, of course, 
to the proceedinp;s in this Court. 1 shall therefore 
order that these two applications, and the consideration 
of the schedules (at least as far as they are concerned) 
shall stand over for three weeks, during which time 
any party will have the opportunity of reviving the 
suit of Pearse v. Brooke, and instituting any supple- 
mental suit which may be necessary. Should any 
party adopt that course, I will then consider what 
further order ought to be made in this matter to pro- 
tect the rights of all parties. Should no party adopt 
that course, I shall then be ready to reconsider the 
present application, with any further evidence which 
may be then adduced, and to hear any application 
which may be made to send a case to the Court of 
Chancery. 

In consequence of some observations made in 
argument by counsel, I think it right to add that, 
whatever may be the ultimate distribution of the 
puchase-moneys, the rights of the purchaser wUl 
not be affected in that capacity, although he hap- 
pens to be the petitioner, and he will, on the pay- 
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ment of the balance of his purchase money at once, or 
of such part as hereafter may be found left due 
(regard being had to his rights as an incumbrancer), 
be entitled to a c^onveyance^ with an^ indisputable 
title, both in law and in equity. 

May 31, 1864. 
The above case having been re-argued on the points 
reserved, the Chief Commissioner delivered judgment 
as follows : — 

An application was made in February last on the 
part of- Mr. Pearse in right of his wife, Mary Pearse, 
formerly the widow of James Craggs Parkerj and the 
administratrix of their son, George Craggs Parker, to 
have accounts taken of what was due to the petitioner. 
Colonel Dawkins, on foot of certain mortgages now 
appearing Nos. 4 and 5 on the schedule of incum- 
brances, affecting the Hillside and Brazalette estates, 
and a mortgage security now appearing on the sche- 
dule of incumbrances affecting the Chesterfield 
estate. 

The amounts appearing on the schedule were vir- 
tually ascertained by a compromise which was carried 
out by orders of the Court of Chancery in the cause of 
Pearse v. Brooke dated the 24th May, 1849, and the 
31st of July, 1852. Mr. Pearse, however, alleged that 
such compromise and orders were not binding upon 
him personally, because he never authorised or con- 
sented to them, and that they were not binding on 
him as the representative of George Craggs Parker, 
because he never authorised or consented to them, and 
died before the orders in Chancery were made, where- 
by the suit abated. 

On the former hearing of this application I went 
fully into all the circumstances of the case, and ex- 
pressed my opinion that if no suit in Chancery had 
been instituted in these matters, I should probably 
have sent a case for the opinion of that Court, or trans- 
ferred the whole of the purchase moneys into the name 
of the Accountant-General, to be dealt with under the 
West Indian Incumbered Estates Act, i854,vjsecs. 24 
and 48 ; and that an application to the Court of 
Chancery in the above suit was the proper course to 
determine the questions at issue, and I adjourned the 
further hearing of the application, and of similar applica- 
tions by other parties, to enable any party to apply to 
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the Court of Chancery, if so advised. Since then Mrv. 
Pearse has died, and administration to her effects haar 
been granted to Mr. Pearse, but administration to the 
effects of George Cra^s Parker, left unadministered 
by her, has been granted to his brother Henry Jameir 
Parker. Mr. Pearse, therefore, is no longer, in the 
right of his wife, or otherwise, the representative of 
George Craggs Parker, but he is interested in a share- 
of the personal estate of George Craggs Parker, as the 
administrator of Mrs. Pearse. In tne course of the 
arguments on the previous occasion, and in my judg- 
ment, it was assumed that George Craggs Parker wa» 
a defendant in the cause of Pearse v. Brooke; but it 
now appears that he was a co-plaintiff, which, it is 
contended, makes an important difference in the effects 
of the abatement consequent on his death, whenever it 
takes place. No application has yet been made to 
the Court of Chancery, and the suit ot Pearse v. Brooke, 
and another suit for the administration of George 
Craggs Parker's estate, still remain abated. Under 
these circumstances Mr. Pearse renews his application 
of FjBbruary last — Ist, in respect of arrears of aa 
annuity of j£150, charged upon all or some of those 
estates which were due to Mrs. Pearse at her decease > 
2ndly, in respect of certain advances for the mainten- 
ance of her children, which was also a charge on all or 
some of those estates ; and 3rdly, in respect of the bene- 
ficial interest which he has in George Craggs Parker's 
estate. 

As to the first and second of these claims, it is clear 
thsit, primd facie, he is entitled at once to the account 
prayed.. It is, however, alleged on the other side that 
he is deprived of this right by the compromise of 
1849, carried out by the orders of the Court of Chan- 
cery, in the cause of Pearse v. Brooke in that year and 
in 18£2. The question, therefore, for consideration as 
regards the two claims is, whether the compromise and 
orders in Chancery are binding on Mr. Pearse ; and it 
appears to me that, although some doubt might have 
originally been entertained as to the compromise and 
the order of 1849, the subsequent order of 1852, vary- 
ing and finally confirming and carrving out the former 
order and compromise upon which Mr. Pearse appeared 
in person, must be held to be binding upon him as to 
all the subject matters of such order (including the 
accounts now in question). As to the third claim made 
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by Mr. Pearse, the question or consideration is 
whether Mr. George Craggs Parker is bound by the 
•compromise and orders, which appears to depend on 
the preliminary questions whether he authorised his 
solicitor, Mr. Bull, to consent to the compromise and 
orders in question, and whether he was alive at the 
dates of those orders. With regard to the authority 
of Mr. Bull to enter into and carry out the compromise 
in question, the evidence is certainly not direct or clear ; 
and I think it somewhat doubtful whether the circum- 
stances disclosed are such as would lead the Court of 
Chancery to presume that such an authority was 
actually given. It appears from Henry James Parker's 
affidavit that at the time George Craggs Parker was 
last seen, in 1S46, he was aware that negociations for 
a compromise were going on, and that he intended to 
go to sea for a voyage or two, " when he thought the 
law suit would be settled.*' It also appears by Mr. 
bull's evidence that, previously to that time, he had 
seen very little of George Craggs Parker, and had 
communicated as to the conduct of the suit chiefly with 
his elder sister, Mrs. Wilkinson, and with a friend and 
creditor of his, Mr. Wynne. The observations made 
by Mr. Roberts, who appears as counsel for Mr. Pearse, 
that the mere knowledge and approval of negociations 
for a compromise cannot be held to be an authority 
-finally to enter into any compromise, whether benefi- 
<cial or prejudicial, has certainly great force, and con- 
aidering the recent decisions against any general or 
implied authority of a solicitor to compromise a suit 
without particular and express instructions contained 
in any former judgment, it seems probable • that if 
George Craggs Parker had, shortly after the order of 
1849, made an application to the Court of Chancery 
to set aside that order, and denied on oath that he 
ever gave Mr. Bull any authority to enter into the com- 
promise, the application would have been successful; 
but whether at this distance of time, and under all the 
circumstances of the case, George Craggs Parker, if 
he were alive and were to give such a denial, or his 
administrator, who, of course, could not give such a 
denial, ought now to be allowed to set aside those 
orders, are different questions. 

As to the death of George Craggs Parker, the evi- 
dence before me is very slight, if any ; all that is cer- 
tain is that Henry James Parker saw him last in the 

> See post, p. 307. 
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year 1846^ when he expressed an intention of going to 
sea for two year«» and that, notwithstanding many in- 
quiries, he has not been heard of since. At the end of 
seven years a legal presumption arose that he was 
dead, and long since that time letters of administration 
have been granted of his eifects, but I feel no doubt 
that, in the absence of further evidence, the Court of 
Chancery would hold the suit of Pearse v. Brooke not 
to have abated by his death previously to the date of 
the order of 1852, and I do not therefore think it 
necessary at present to consider the effects of such 
abatement. I am, moreover, still of opinion that all 
the points raited on this application in respect of George 
Cragg Parker's estate are proper only for the decision 
of the Court of Chancery, inasmuch as they involve the 
reversal or review of a recorded decision of that Court. 
They are properly raiseable in the first instance by the 
administrator of George Craggs Parker, who, in the 
administration suit, can obtain the authority and pro- 
tection of the Court of Chancery in raising them. In the 
event of his not raising them they are raiseable by Mr. 
Pearse or any of the parties beneficially interested in 
George Craggs Parker's estate. If it be decided by the 
Court of Chancery that the former orders were not bind- 
ing on George Craggs Parker, the accounts now prayed 
for would, of course, be eranted, and taken under the 
direction of the Court of Chancery, and if a balance 
were found due to George Craggs Parker's estate, his 
administrator would undoubtedly have claims against 
the persons amongst whom the slave compensation 
money was divided, or some of them, as well as against 
the moneys in this Court, but until those orders have 
been set aside as asunst George Craggs Parker and 
his representatives, I must, under the circumstances of 
the case, hold thek to be binding in this Court, and 
refuse the present application. 
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WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, "WestminBter, June 28, 1864. 

(Before Henry Jambs Stonor, Esq., Chief Com- 
missioner.) 

Re Mac Feb (deceased), 
Exparte Grant. ^ 

Practice — Crops, 

Where no reference is made to growing crops in the 
particulars of sale, the Commissioners are bound, 
under the 2Sth General Rule, to secure them to the 
parties in possession^ but will not compel a purchaser 
to complete under such circumstances. 

At a sale of estates in this matter on the 2l8t of Juner 
James Graham had heen declared the purchaser of a 
moiety of the Sans Souci Estate, in the island of St. 
Yincent, at the sum of ^3,700. After the sale, but 
before the payment of the deposit, the petitioners, who 
were in possession of the estate as mortgagees, moved 
to set aside the sale, unless the crops (which were of 
considerable value, and, owing to the dryness of the 
season, were still standing) were reserved to them ; and 
they offered, if required, to become the purchasers of 
the land, without the crops, at the sum offered by 
Graham. It was contended, on behalf of Graham, that 
as it was not stated in the particulars that the crops 
were reserved, they passed, according to the ordinary 
practice in England and the West Indies, to the pur- 
chaser of the land. 

Mr. Tweedie, solicitor, for the petitioners (Messrs. 
Grant). 

Mr. Cotterill, solicitor, for the purchaser (Mr. 
Graham). 

The Chief Commissioner said that he could not 
enforce this contract against the purchaser, as the 
crops were not mentioned in the particulars of sale, 
but on the other hand he felt bound by the 28th General 
Rule to declare the right of the petitioners to the 

1 8 Sol. Jonr., 704. 
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crops, and to secure them to the petitioners ; he, there- 
fore gave the purchaser the option to ahandon the con- 
tract, to purchase the crops at a valuation, or to secure 
the crops to the petitioners. 

llie purchaser elected to stand by his purchase, and 
to secure the crops to the petitioners, and an arrange- 
ment was entered into to that effect, the costs of the 
motion being paid by the petitioners. 

The Chief Commissioner directed that in all futture 
particulars of sale it should be distinctly stated whether 
the crops were or were not included. 
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WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, August 10, 1864, 

/(Before Henry James Stonor, Esq., Chief Com- 

(missioner.) 

Re Mac Dowall, 
Exparte Normand, 
Ewparte Graham.* 

Consignee — Lien. 

IThe consignee of a West Indian estate is entitled to a 
lien on the corpus of the estate for advances made by 
him for Us cultivation^ in priority to all other in- 
cumbrancers, including the assignees of a Crown 
mortgage, under the Hurricane Loan Act, 2 4* 3 
Wai. 4, c. 126. 

This case stood for judgment on the final settlement 
of the schedule. The judgment contains a statement 
of the facts. 

Colt appeared for Mr. Normand. 

W. Macheson for Messrs. Graham and Co. 

The Chief Commissioner delivered judgment^ as 
follows : — 

These are objections filed by James Normand and 
others (the petitioners in this case), to the draft 
/Schedule of incumbrances as settled by the Secretary, 

-> 8 SoL Jonr., 861. 
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seeking that the same may he varied, hy giving the 
incumhrance of the petitioners priority over that of 
Messrs. Graham, Porter, and Co., consignees of the 
estate, which now stands first. 

The moneys to which the schedule relates arise from 
two undivided third parts of the Park Hill estate, in 
the island of St. Vincent, which were sold, with the 
remaining one-third part (held under a different title), 
hy order of this Court, on the 8th of March last. 

The following appear to he the material circum- 
stances of the case : — ^The Park Hill estate formerly 
belonged to Allan MacDowall, who, hy indentures 
dated the 19th and 20th of May, 1834, made under 
the 2 & 3 Will. 4, c. 125 (commonly called the Hurri- 
cane Loan Act), mortgaged the two-thirds in question 
to the Crown, to secure a loan of £2,650^ advanced 
under the above Acts. All the existing incumbrancers 
on the estate concurred in the above mortgage, and 
postponed their securities^ ; but, independently *of such 
postponement, it is provided by the statute that all 
mortgages made thereunder should have priority over 
all other mortgages and securities charged or chargeable 
upon the property. 

This mortgage was, on the 12th of October, 1844, 
transferred by the Hurricane Loan Commissioners, 
under the powers conferred by the statute 7 and 8 
Vict., c. 17, to Messrs. Muir and Donaldson : and, 
after divers mesne assignments, it was, on the 4th May, 
1859, assigned to the petitioners. It is not dis- 
puted that this mortgage has priority, either by date 
or by postponement, or by the force of the above 
statute, over all incumbrances other than that of 
■Messrs. Graham, Porter, and Co., the consignees, 
which has arisen in the following manner. 

In 1835 Walter Cockburn became consignee of the 
whole estate, under an agreement to which Allan 
MacDowall and a great number of persons interested 
in the estate (including the owners of certain judg- 
ment debts, which have also become vested in the 
petitioners, but not including the Crown mortgagees) 
were parties, and large sums were advanced by Walter 
Cockburn for the cultivation and management. 

Allan MacDowall died in 1837, having devised the 
<estate, subject to certain charges, to his son, John 
Vincent MacDowall. 

1 See ante p. 269. 
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On the 2nd of November, 1839, a farther ii^ee- 
ment was made between certain persons, all creditors 
of Allan Mae Do wall, indnding probably the owners 
of the judgment debts now vested in the petitioners, 
bat not the Crown mortgagees and Walter Cockbarn, 
whereby Walter Cockbam was continued as con- 
signee. 

Walter Cockbam died in February, 1840, shortly 
after the date of the last-mentioned agreement, at 
which time a sum of £2A^1 appears to have been 
due to his estate ; but the business of consignee was, 
by the consent of all parties, carried on by his execu- 
tors and representatives untU the 8th of March, 1854, 
when George Stoddart, who then represented the 
estate of Walter Cockbum, assigned the debt due to 
that estate from the Park Hill estate, amounting to 
jC6,409 6ff. 4(j., for the sum of j^OO, to L^all, 
Graham, and Co., who thereupon became, and re- 
mained, consignees of the estate up to the date of the 
sale in this Court. 

Contemporaneously with the above assignment, the 
parties entitled to the estate under the will of Allan 
MacDowall executed a legal mortgage of the estate to 
Legall, Graham, and Co., to secure the further sum 
of j£l,dOO then due for the cultivation of the 
estate and further advances. The firm of Legall, 
Graham, and Co., is now^ represented by Graham, 
Porter, and Co., and they have brought m a claim 
against the estate, amounting to j£4,847 in respect of 
moneys paid by them for the management and cul- 
tivation of the estate since they became consignees, 
including the above sums of j^OO and j£l,500.:; 

It appears by the affidavits of Mr. James Graham 
and Mr. Rennie, and letters and receipts which have 
been given in evidence, that the petitioners, as well as 
their predecessors in title, both as to the Crown mort- 
ffaee and the judgment debts already referred to, were 
fuliy aware that Messrs. Graham and Porter and their 
predecessors acted as consignees, communicated with 
them as such, and received payments of interest from 
them in respect of the said mortgage. 

On the part of the petitioners, and in support of 
their objections, it has been contended substantially— 
1st, that consignees have no lien in the absence of 
contract; 2ndly, that no contract exists in the present 
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case; 3rdly, that the Act 2 & 3 Will. 4 gires the 
Crown mortgage assigned to the petitioners a priority 
over all other incumbrances, discharged even of any 
lien which may have arisen by any contract entered 
into by them, or those under whom they claim. 

. On the first point, I am of opinion, on the authority 
of the cases cited, and for the reasons given in my 
judgments in the cases of esmarte Chapman, and 
exparte Fraser (ante pp. 219, 235), which have 
obtained the honour of Lord Kingsdown's praise 
in delivering the judgment of the Privy Council 
in the case of Fraser v. Burgess (ante p. 246), and 
which I have since followed in the case of Exparte 
PengelUy (ante p. 271) and others, that a consignee 
ot the produce of a West Indian estate is primd facie 
entitled to a lien not only on the produce of the 
estate, but also on the corpus of the estate, for the 
advances made for its cultivation, independently of 
any contract; and that if the estate be sold, and it 
becomes the duty of a Court of Equity to distribute 
the proceeds, that lien must have priority over .all - 
others. There is, indeed, no precise decision to this 
effect, and Lord Justice Turner has stated that he has 
never been able to make up his mind on the point, 
whilst doubts, and even contrary opinions, to what I 
have expressed have been entertained by some learned 
judges, as noticed in the judgments of this Court 
already referred to. But, on the other hand, the 
balance of judicial decisions and dicta, from the case 
of Scott V. Nesbitt, before Lord Eldon, to the case of 
Morrison v. Morrison, before Yice-Chancellor Stuart, 
and, I may add, the case of Fraser v. Burgess, appears 
to me so overwhelming in favour of the Uen of the 
consignee, and the reliance which the commercial 
interests have undoubtedly placed upon this lien has 
confessedly been so explicit, that I feel compelled to 
adhere to the former decisions of this Court, although, 
as I have observed on other occasions, I cannot help 
feeling the great responsibility which is thus cast on 
me. The point is, I am aware, expressly reserved in 
the judgment of Lord Kingsdown in the case of 
Fraser v. Burgess, and again by Lord Justice Turner, 
in delivering a more recent judgment of the Privy 
Council inVaniel v. Trotman, 11 W. R., 717. But 
there are some observations of Lord Kingsdown in 
the former case which appear to me to favour very 
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strongly the conclusion to which I have come. He 
say , "The question whether the Court, at the in- 
stance of a consignee, would order the balance due to 
him to be raised by sale or mortgage uf the estate, 
when a sale or mortgage is not required for any other 
purpose, does not in this case anse. The rule that 
the lien exists as against the income of the estate, has 
been extended to the case where a portion of the 
estate has been converted into money by the Legis- 
lature substituting for the slaves on the estate the 
compensation-money awarded in respect of the com- 
pulsory emancipation. The same prmciple seems pro- 
perly applicable to a case like the present, where the 
mcumbrancers, by procuring a sale of the estate, have 
put a stop to the profits, on which the consignee 
would have a hen. The trade, if that analogy be 
adopted, has in effect been sold, and the proceeds of 
the sale are subject to the claims of those who would 
have had a demand on the profits while it remained 
unsold." The concluding words which I have quoted 
from Lord Kingsdown's judgment appear to me to 
apply most precisely to the present case. 

On the second point, I am of opinion that there is 
some evidence in this case in support of an implied 
contract between these incumbrancers and the con- 
signee, that the latter (supposing them not to have a 
lien for their advances by the general or special rules 
of equity) should be entitled to such lien, at all events 
on the produce of the estate ; and the estate being 
now sold on the petition of the incumbrancers, that 
such lien would apparently become transferred to the 
corpus, according to the dictum of Lord Kingsdown 
already cited. Entertaining, however, the view that 

1 do as to the right of the consignees to the lien in 
question, independently of contract, I do not consider 
it necessary for me to consider minutely the weight of 
that evidence. Moreover, there is great obscurity as 
to portions of it ; and if my decision is desired upon 
this point, I must direct it to be re-argued, with 
liberty to adduce further evidence. 

On the third point, I am of opinion that the Act 

2 & 3 Will. 4, c. 125, gives the Crown mortgagee 
priority over all incumbrances existing at the date of 
the mortgage, but not against any lien arising subse- 
<iuently, by the general or special rules of equity, or 
by express or implied contract of the parties entitled 
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to the Crown mortgage ; and being of opinion that 
the consignees haye acquired a lien by such rules, and 
also probably by contracti I think that it has priority 
over the Crown mortgage. The advances are for the 
benefit of the Crown mortgagees as much as, and pro- 
bably more than, any other incumbrancers, and there 
' is no reason why they should not be subject to the 
same liability in respect of them. 

It has also been urged by the petitioners, that» 
although the consignees have a claim for advances by 
them for supplies, they ought not to be allowed a 
claim for their advances for interest paid to incum- 
brancers. This is a peculiarly hard objection from 
those who have received the interest in question them- 
selves, and I think that the case of Shaw v. Simpson 
(1 Yo. & Coll. C. C. 732) is an authority that th& 
interest is a proper claim, and, if anytmne, more 
favoured by the Court of Chancery than the claim for 
supplies. The only distinction between this case and 
the present is, that in the former the consignee was 
appointed or continued by the Court of Chancery ; but 
ii this distinction could prevail in the present case so 
as to defeat the rights of the consignees, it ought 
equally to prevail in all other cases where consignees 
have not been appointed or continued by the Court of 
Chancery, to defeat their rights in toto. 

In the course of the argument it was contended by 
the petitioner's counsel that the acceptance by Legall, 
Graham, and Porter of the mortgage of j^l,5(X), as a 
security for past and future advances, was a waiver of 
their lien as consignees. The same point arose in 
the case of exparte Davis and Bodaingion, (ante 
p. 219), and was overruled by me on the grounds there 
stated — and I see no reason to vary my decision in 
this case, and I only mention the point in case of an 
appeal from my present decision. With the same view, 
I will mention an argument urged by Mr. Mackeson, 
counsel of the consigpiiees, viz., that this estate, being 
held in tenancy in common, and the consignees having 
an undoubted lien on one-third, they therefore, ex 
necessitate, had a lien on the other two-thirds. The 
learned counsel illustrated this by the practice of the 
Jamaica muleteer, who, he states, wears only one 
spur, well knowing that if he can get one side of the 
mule to progress, the other will follow. I ventured to 
remind him of a passage in the first canto of " Hudi- 
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bru/' where the same idea is expressed more 
pointedly ; but, even with such illustration, I think the 
argument fails. The general rule of English law is* 
that no man can acquire a lien for advances made for 
the benefit of another man's property without his 
authority, although it is said to be otherwise accord- 
ing to the law of other countries, where the civil law 
prevails iBuxton v. Smcc, 1 Ves. 165). The pro* 
perty, consisting of undivided parts, does not appear to 
me to constitute an exception to the rule. The case 
of Bernard v. Davies, 11 W. R.,]48, was cited in argu- 
ment. It relates only to the lien of managers, and the 
question as to tbe lien of consignees, on which Lord 
Justice Turner and so many learned judges have re- 
served their judgments, did not properly arise, and 
was not fully considered in it. 

I therefore think that the consignees have been 
rightly placed first on this schedule for the amount 
due to them, subject to any questions of account ; and 
I overrule these objections unless a further hearing is 
desired on the point which I have mentioned. 
> The usual account of what is due to the consignees, 
for advances made by them on account of interest as 
well as of supplies, will be taken by the Secretary, if 
the parties require it. 
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WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, December 7, 1864. 

(Before Hbnry James Stonor, Esq., Chief Com- 
missioner. 

Re Brooks, 
Exparte Mayo. 

Practice — Conditional Order — Jjocal Act. 

In this case an estate in the island of Antigua was 
mortgaged by an enrolled deed, executed by a 
tenant m tail under the Local Act. 
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The abstract did not show whether any new limi- 
tations were made as to the equity of redemption, and 
the deed itself was in the colony. 

The Chief Commissioner held that, in the absence 
of any express limitations as to the e(][uity of re- 
demptioD; the estate tail was still subsistmg therein. 
The Colonial Act only gave the deed the effect of 
a common recovery, and did not contain the special 
provisions of the 3 & 4 W. IV. c. 74, s. 21. There 
being, however, some doubts as to the contents of the 
deed, the Chief Commissioner directed the condi- 
tional order to be served both on the tenant in tail 
and the party claiming adversely as owner of the 
estate. If either or both these parties were unneces- 
sarily served and put to expense, the petitioners must 
pay their costs. 
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WEST INDIAN,^ INCUMBERED ESTATES 
V COURT, 

8, Park-street< Westminster, December 4, 1864. 

(Before Henry James Stonor, Esq., Chief Com- 
missioner.) 

Re Parker, 

Exparte Pears e, 

Exparte Georob Craoos Parker. 

Settlement of Schedule. 

This was an adjourned meeting for the settlement 
of the schedule of incumbrances in this di£Scult and 
complicated case, which has occupied the Court of 
Chancery for a great many years, and has been 
brought to a final conclusion in this Court. 

A very remarkable incident at the hearing to-day 
was the appearance, as a claimant, of Mr. Oeorge 
Craggs Parker, a gentleman who was supposed to 
have died during the disturbances in Paris in 1848, 
and to whose estate letters of administration had been 
granted, and his personal property administered, and 
actually divided amongst his relatives by the Court of 
Chancery several years since. ^ 

1 Seeante^p. 389. 
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An attempt was again made on behalf of Mr. 
Peane to reopen the compromise, and the accounts 
•settled by tne Court oi Chancery in 1850, but 
Mr. George Craggs Parker having elected to adopt 
and stand by the compromise which had been made m 
his name, the matter was, after some discussion, finally 
adjourned to the 22nd inst. 

December 22, 1864. 

The above matter being again brought before the 
Court, Mr. Pearse, who had appeared by counsel on 
several previous occasions in opposition to the draft 
schedule, appeared in person, and intimated that in 
consequence of the unexpected re-appearance of his 
step-son, Mr. George Craggs Parker, as whose repre- 
sentative he had hitherto claimed, he should not con- 
tinue his opposition in this Court, but that he would 
re-open the accounts as against the parties personally 
in the Court of Chancery. 

There being no further opposition to the draft 
schedule, the Chief Commissioner finally settled the 
same. 
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VIII. 

WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, March 26, 1862. 

(Before Henry James Stonor, Esq., Chief Com- 
missioner.) 

Re Parker, 

Exparte Wilkinson,* 

Exparte Henry James Parker. 

Practice — Objections. 

In this case special leave had been obtained by 
Sarah Mackenzie Wilkinson and Henry James Parker 
to file objections to an order for the sale of the 
Chesterfield estate, included, in the same petition, with 
other extensive estates in the island of Jamaica. 

Mr. Bull, solicitor, in support of the objections. 

Mr. Frederick Smith, solicitor, contra. 

The objections were, substantially, that estates, 
subject to different incumbrances, and held under 
different titles, were included in one petition and 
abstract. The Chief Commissioner overruled the 
objections, but ordered that the costs of the objections 
should be paid out of the estate ; and intimated that, 
as a general rule in similar cases, separate petitions 
and abstracts of title ought to be lodged. 

Objections overruled. 

^ 6 Sol. Jonm., 899. 
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IX. 

WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, March 25, 27, 1862. 

(Before Henry James Stonor, Esq., Chief Com- 
missioner.) 

Re Donovan, 
Exparte Donovan.* 

Will — Ctmstruction. 

This was an objection taken by the owner to 
order ibr sale of the Belmont estate, in the island of 
Tortola, one of the Virgin Islands, on the ground that 
the petitioner was not entitled to the incumbrance in 
respect of which the sale was prayed. 

Humphry for the owner, in support of the objec* 
tlons. 

Westlake for the petitioner. 

The circumstances of the case and the authorities 
cited appear in the judgment. 

March 27. — The Chief Commissioner delivered 
judgment as follows : — Daniel Donovan, by his will, 
dated the 2drd day of March, 1801, after giving legacies 
of j£'2,000 to each of his sons on their attaining twenty- 
one years of age, and j£d,000 to each of his daughters 
on their attaining that age, or being married, pro- 
ceeds as follows: — ''But I do hereby direct, and 
mv will is, that the said several sums of j^2,000 and 
j^3,000 so payable to my said two younger sons and 
three daughters as aforesaid, shall be payable in 
manner following — that is to say, each of my 
said sons and daughters shall, on their attaining 
either of those events hereinbefore limited, on 
the happening of which their said portions will 
respectively become payable, be entitled to receive 
only £b06 of like sterling money, and the like sum 
of i£500 sterling every year till their respective por- 
tions or sums of £2,000 or £3,000 shall be wholly 
paid off and discharged; but I also direct that part of 

1 6 Sol. Joum. 414. 
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the said several sums ^hich shall by virtue of this 
bequest remain unpaid, shall bear interest at the rate 
of £5 per centum per annum till the whole is paid off. 
And my further will is» that if any or either of my 
said SODS or daughters shall die without attaining any 
or either of those periods or events when and on which 
their several legacies or portions become respectively 
payable, or if they or any of them shall attain any or 
either of such events or periods, but shall die without 
either a husband, a wife, or a child or children, law- 
fully begotten, him or her surviving, then and in every 
sucii case the portion or sum of money hereinbefore 
given and bequeathed to such son or daughter so 
dying, or such part or parts thereof as shall at such 
his or her death remain due and unpaid, shall go and 
sink into the residue of my estate, and be disposed of 
as hereinafter directed." 

One of the daughters attained twenty-one, and died 
many years afterwards, having long survived the pe- 
riod appointed for the payment of tbe instalments of 
the legacy, but without having received payment of a 
considerable portion of it. The question raised by 
this objection is, whether the petitioner, who is her 
assignee, is entitled to the unpaid portion of thA 
legacy, or whether, at her decease, it passed under 
the clause I have just read to the residuary legatee> 
who is also the heir-at-law of the testator. 

It appears from the following cases cited by Mr. 
Humphry in support of the objection— viz., Gaskell 
V. Harmauj 6 Ves. 169, and 11 Ves. 489; Elwyn v. 
Elwyn, 8 Yes. 546; Bernard v. Montague, 1 Mer. 
422; and Law v. Thompson, 4 Kuss. 192 — that an 
intention on the part of a testator to make the abso* 
lute vesting of a legacy contingent on the accidental 
circumstance of a legatee living to receive actual pay- 
ment is ** not to be collected unless clearly expressed" 
where there is no express direction for the payment 
prior to such contingency, and d fortiori where, as in 
tbe present case, there is such an express direction. 

The questions in this case are, therefore — 1st, whe- 
ther there is reason to ascribe such an intention to the 
testator ; and, 2nd, whether, if there be reason to 
ascribe such an intention to him, he has so clearly 
expressed it in his will as is required by the above au- 
thorities. 

The direction in his will is this, that in the events 

K 
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mentioned the legacy " or such part or parts thereof 
as shall remain due and unpaid/' shall fall into the 
residue. 

Now, according to the 24th rule laid down by Mr. 
Jarman for the construction of wills, cited by Mr. 
Westlake, " a testator is rather to be presumed to cal- 
culate on the dispositions in his will taking effect than 
the contrary;" and I will venture to add, upon the 
directions of his will being duly and implicitly fol- 
lowed, and in the present case, I think that the testa- 
tor must be held to have contemplated the punctual 
payment of the legacies by the instalments he directed, 
and that in the clause now in question he therefore 
only disposed of the legacy in the event of no part 
having become due and paid, or in the event of part 
having become due and paid of such part as shall re- 
main due and unpaid, according to the directions 
previously contained in his will, or, to use the ex- 
pression employed by the testator in the clause as to 
interest, " by virtue of this be(]uest,*' assuming such 
directions and bequests to be faithfully complied with. 

This construction reconciles the bequest, the direc- 
tion for payment, and the cla«se giving the legacy 
over in certain events; it prevents the monstrous in- 
convenience of [the heir-at-law, who is also the resi- 
duary devisee, possibly becoming entitled to a fund 
through his own neglect or wrong in withholding pay- 
ment of the legacies beyond the times presented oy 
the testator, and is evidently most consistent with 
equity and common sense. 

Assuming, however, but not admitting, that there 
are some pounds in the present case for ascribing the 
contrary mtention to the testator, it follows, from 
what I have said, that, in my judgment, such an inten- 
tion is not so clearly expressed as is required by the 
cases cited. 

Upon these grounds I shall hold that the petitioner, 
as the assignee of the daughter, is entitled to her 
legacy under the circumstances of the case, and I 
shall overrule the objection which has been taken; 
but considering the obscurity of the will, I think that 
the owner is entitled to his costs of making this ob- 
jection as regards the construction of the will out of 
the estate. 1 shall also give him special leave as ap- 
plied for to file another objection raising the question 
whether the legacy is now barred by the Statute of 
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Limitations on the terms of his receiving no costs of 
that objection in any event ; and in the event of his 
succeeding, paying the petitioner the costs of the ob- 
jection now overruled. 



X. 

WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, August 6, 1862. 

(Before Henry Jambs Stonor, Esq., Chief Com- 
missioner.) 

Re Harriott, 
Exparte Pbngbllby.^ 

Practice — Title. 

A title must he shown, in all cases, for the usual 
period, unless the Court, under special circum- 
stances, dispenses with it. 

This was an application that the sale of certain 
lands might proceed, notwithstanding the petitioners 
had only deduced the title for forty-one years. The 
fact appears in the judgment. 

W. Mackeson, of the equity bar, appeared in sup- 
port of the petition. 

Messrs. Tuke and Valpy for the other parties. 

The Chief Commissioner delivered judgment as 
follows : — The additional abstract in this case has 
now been furnished, and Mr. Mackeson, formerly a 
member of the Jamaica bar, has attended this Court, 
and afforded very valuable assistance on its con- 
sideration. The circumstances appear to be these. 
The petition prays for the sale of three estates called 
Mexico, Santa Cruz, and Sally Hall. With regard to 
Santa Cruz, and by far the greater part of Mexico 
(both in value and extent) a sixty years' title has been 
shown, but with regard to the remaining portion of 
the Mexico estate, called Blackgrounds, (about 180 
acres) there is shown only a title of forty-one years, 
commencing with a conveyance by Fisher to Harriott, 

1 6 Sol. Jar. 738. 
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in the year 1821, and continued possession ever since, 
under that conveyance and Harriott's will. With 
regard to Sally Hall, a title of forty years, commenc- 
ing with Harriott's will, or the codicil to it, and a 
continued possession ever since, is attempted to be 
shown, but it is admitted that no conveyance of this 
property was ever executed. The whole of these 
estates have been for a considerable time and now are 
in the possession of the trustees of Harriott's will 
under an order of the Court of Chancery of Jamaica, 
dated the 5th of February, 1838, in a suit of Coke 
V. Harriott. The petitioner, who is an incumbrancer, 
and her solicitor, know of no earlier or other title as 
to Blackgrounds or Sally Hall than what I have 
stated, but satisfactory searches and inquiries in the 
registry and records of the island and elsewhere in 
this respect do not yet appear to have been made. If 
the matter rested here, I should feel obliged to post- 
pone the sale of Blackgrounds and Sally Hall, inas- 
much as the rule of the Court of Chancery, requiring 
a sixty years' title, prevails insthis Court with respect 
to lands for the sale of which applications are made ; 
except in colonies in which the rule is affected by local 
Acts ; and this does not appear to be the case in 
Jamaica, where the lands are situate, although some 
statutes (especially 4 Geo. 2) certainly fortify a merely 
possessory title very materially. There are, however, 
circumstances in the present petition which, I think, 
may justify me in allowing all these estates to be sold, 
provided I am fully satisfied as to the facts involved. 
The first incumbrance appearing in this schedule is a 
lien, claimed by one of the trustees in possession, a 
manager, and possibly also a consignee, under the 
order of the Court of Chancery already referred to in 
respect of advances for management and cultivation 
of the estates. The amount of that lien is, I bslieve, 
questioned, and other liens having priority to it may 
be hereafter inserted, but the existence of this lien 
to some amount is unquestioned. Now, having re- 
gard to the numerous authorities on the subject cited 
in the judgment of this Court in Exparte Davis 
and Boddinfftofif and Exparte Chapman (ante p. 219), 
and the judgment of the Privy Council in Eraser 
V. Burgess (ante p. 246), it appears to me clear that this 
lien is a valid charge in this Court against all persons 
whomsovtr, and that if the trustee and manager 
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had himself petitioned for a sale, I should have 
been bound to order it. Practically he has already 
concurred in this apphcation, and upon his doing 
so formally by filing a claim duly verified, and sup- 
porting by himself or his solicitor the application 
for an immediate sale, I shall, unless his lien is dis- 
puted in toto, allow the sale of Backgrounds and 
Sally Hall, as well as Mexico, to proceed. All the 
searches and inquiries which I have mentioned, and 
also searches and inquiries as to certain contingent 
charges which appear on the title as to Blackgrounds^ 
will probably be necessary hereafter before the final 
allocation of the purchase-moneys, and as to which 
the petitioner's solicitor will receive the direction of 
the Court. It is satisfactory to me to think that the 
conclusion to which I have come will certainly be for 
the benefit of all persons concerned, even for possible 
adverse owners or incumbrancers, who will be able 
hereafter to assert their right (if any) against the pur- 
chase-moneys, which will be doubtless augmented, 
and the expenses of the sale diminished by all the 
estates being offered for sale together. It remains 
only to satisfy the Court of the existence of the trus- 
tee s lien. If this cannot be done, there will be no 
alternative but to postpone the sale of Blackgrounds 
and Sally Hall, and also of the Mexico estate if it 
cannot be sold to advantage separately. 



XI. 

WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, April 21, 1864. 

(Before Henry James Stonor, Esq., Chief Com- 
missioner.) 

Re M'DowAi^L, 
Exparte Normand. 

Practice — Order for Sale. 

Order for sale made absolute, without notice to an 
owner, who had failed to support his objections, the 
same appearing by the record to be insufficient. 

The petition in this case was for a partition and 
sale of two-thirds of the Park Hill estate, in the 
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island of St. Yincent, and was filed on the 28th of 
November, 1862, by the assignees of a statutory mort- 
gage to the West Indian Relief Commissioners. 
Notice of objections on the part of the owner was re- 
ceived on the 17th of March, 1863. The time to file 
objections expired on the 13th of April, 1863. The 
owner had not appUed to have his objections argued, 
and the petitioners applied to have the conditional 
order made absolute, without notice being served on 
the owner, who was resident in the island of St. 
Vincent. 

The Chief Commissioner held that the petitioners 
were entitled to the order, unless the objections were 
of such a nature that upon the record they appeared 
to be fatal to the prayer of the petition, or unless they 
disclosed matter which, upon further evidence, might 
have ripened into valid objections. The objections 
which had been filed in this case fell into neither 
category. The first was that the owner's mother had 
a prior interest to that of the petitioner, which was 
not released. Assuming the facts stated in this ob- 
jection to be true, it was no valid objection to the 
order for sale, although it might possibly be a ground 
for an application U)r a postponement, or to stay 
proceedings, or to have credit in the biddings, or 
priority on the purchase-money {Re Lord PortaV' 
lington, M'Nevin's Irish Incumbered Estates Acts, 
p. 67; Re Greatheed, Exparte Burgess, ante p. 
207). But the interest in question appeared in 
fact, by the record and deeds lodged in the Court, 
to have been released. The second objection was 
that the petitioner*s incumbrance was transferred 
by the West Indian KeUef Commissioners to the peti- 
tioner within twenty years, contrary to an understand- 
ing to that effect. The mortgage to the Commissioners 
contained no stipulation of the kind, and it was not 
averred that the petitioner had any notice of the 
understanding. It also appeared that the Commis- 
sioners had an absolute power of transfer under the 
statute 7 Vict., c. 17t and such an understanding would 
appear to be contrary to the Act. At all events, it 
was clear that the violation of the alleged understand- 
ing by the Commissioners could not affect the present 
petitioners. 

The order was made absolute. 
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WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, July 28, 1863. 

(Before Henry Jamss Stonor, Esq., Chief Com- 
missioner.) 

Re Harriott, 
Exparte Pengelley. 
Exparte Coke. * 

Consignee — Prisrity, 

The consignee or trustee in possession of a West 
Indian estate is entitled to a lien on the corpus of 
the estate for advances made by him for its culti- 
vation, in priority to all other incumbrancers, 

A consignee or trustee in possession is not bound to see 
to the application of moneys properly advanced by 
him to a properly appointed manager. 

This case stood for judgment on the final settlement 
of the schedule. The judgment contains a statement 
of the facts. 

W, Mackeson, of the Chancery har, appeared for the 
petitioner and a claimant. 

Tripp, o{ the same bar, for other incumbrancers. 

The Chief Commissioner delivered judgment as 
follows : — This is a motion, by the petitioners, that 
the schedule of incumbrances may be finally settled ; 
that the certificate of the Secretary on the claim 
of Captain Pengelley maybe confirmed; and that 
the petition for a transfer of the proceedings in 
this case to the Local Commissioners may be finally 
disposed of. In relation to the first part of the 
motion, the claim which has been filed by Mrs. 
Juliana Coke and her two children, and to which I 
shall hereafter fully refer, demands special considera- 
tion. The first part of the motion, as to the final 
settlement of the schedule, involves the question 
whether the claim of Captain Pengelley for advances 
made by }iim for the cultivation of the estate as a 
consignee of its produce, and also as one of three 
trustees in possession under a decree of the Court of 
Chancery, is to have the priority which it has at 

1 7 Sol. Journ. 73S. 
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present in the draft schedule over all the other incum- 
brancers, including Mrs. Coke and her children, for 
the amount found due by the Secretary's certificate. 
The second part of the motion, as to the confirmation 
of the Secretary's certificate in respect of the amount of 
Captain Pengelley's claim, is a matter of course, as no 
items in the accounts are disputed in point of fact, un- 
less in the consideration of the claim it should appear 
that any items ought to be struck out on legal grounds, 
in which case (although possibly immaterial) it would 
be proper to direct their omission. The third part of 
the motion, as to the disposal of the petition for a 
transfer of the proceedings to the Local Commis- 
sioners in the colony, Mrhich has been presented with 
a view to the further investigation by vivd voce ex- 
amination of the mode in which the sums advanced 
by Captain Pengelley were expended, must evidently 
depend in a great degree on the opinion of the Court 
as to the nature of Captain Pengelley*s claim, and its 
right to priority over the other incumbrances. It u 
therefore necessary for me in the first place to 
consider the nature of Captain Pengelley*s claim, 
and its right to priority as over all other in- 
cumbrances. The claim in question has arisen 
as follows : — William Harriott, by his will dated the 
16th day of September, 1818, devised the estates in- 
cluded in this petition tu three trustees upon trust to 
manage and cultivate the same '* in the manner they 
should think the most advisabVe," or as he had been 
accustomed to do, with power to employ consignees 
and appoint managers, and a declaration that the 
trustees should not be answerable for mismanagement 
by such managers. He directed the trustees to apply 
and dispose of the produce and income of his estates 
in the payment of certain debts, annuities, and lega- 
cies, including a legacy of i^4,000 to his daughter 
Juliana, the wife of Mr. £. F. Coke, in settle- 
ment, and a sinriilar legacy to his daughter Charlotte, 
the wife of Captain Pengelley, also in settlement. The 
testator made a codicil to his will, dated the 22nd of 
August, 1821 (which is not material), and died shortly 
afterwards, and administration with the will annexed 
was, in April, 1822, granted to the Rev. William 
Harriott, one of the testator's sons. The three trus- 
tees named in the will disclaimed the trusts. By a 
decree of the Court of Chancery of Jamaica, in a suit 
in wliich Mr. Coke and his wife were phiintitTs, and 
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tlie Rev. William Harriott and Captain Pengelley and 
hjs wife and others were defendants, dated the 5th of 
February, 1838, it was ordered that the principal sum 
of ^4,000 claimed as a marriage portion of Juliana 
Coke, together with considerable arrears of interest, 
should be a lien and charge on the real and personal 
estate of the testator William Harriott, prior and pre- 
ferable to the several annuities and legacies charged 
thereon by his will : and it was further ordered 
that the Hon. John Salmon, Mr. E. F. Coke, and 
Captain Pengelley, should be appointed trustees of 
the said will : and that they should apply all such sums 
of money as should from time to time come to their 
hands from the real and personal estate of the testa- 
tor, after payment of the annual contingencies and 
other charges necessarily incurred in the management, 
cultivation, and conduct of the estates, in pay- 
ment of the arrears of interest upon the sum of 
^4 C*00. the marriage portion of Juliana Coke, 
and tne'.*eafter until the sum of ^4,000 sterling 
should be mvested, according to the directions of the 
said will, in payment to Mr. E. F. Coke and 
Juliana Coke of the annual sum of i^200 sterling, 
as interest on the said sum of .^4,000, and after pay- 
ment and satisfaction as aforesaid, to pay and apply 
the balance of the said moneys in payment of the 
other annuities and legacies given by the will pari 
passu. It will be observed that there is an omission 
in the decree of any express direction to pay the 
j^4,000; but, as it is declared to be a first charge, 
and the annuity of £200 is to be paid until it is dis- 
charged, the omission does not appear to be material. 
The three trustees appointed by the decree took pos- 
session of the estates, and the practical management 
of the estates appears to have been undertaken by 
every one of them at different times, separately, and 
complaints have been made by every one of them of 
the management of the others of them, into which it 
does not appear to me necessary to enter, except so 
far as they relate to the period duiing which Captain 
Pengelley made the advances in respect of which he 
now claims — ^viz., from the month of September, 1860, 
to the 25th of November last. In using the term 
'* practical management," I must be understood to 
mean personal active attention to the affairs and 
accounts of these estates, but not actual personal 
superintendence of their cultivation ; and accord- 
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ingly, during the period in question, in respect of 
which Captain Pengelley makes the present claim for 
advances, the actual personal superintendence of 
the cultivation of the estates was undertaken lirst — 
from July, 1860, to July, 1862— by Mr. Dalley, and 
from the latter period to the sale of the estates in 
December, 1862, by Mr. MacCubbin. With reference 
to Mr. Dalley's management, a difference of opinion 
has arisen. He was originally selected by Captain 
Pengelley, and the otber trustees confirmed the selec- 
tion, and all three executed the power of attorney to 
him ; but it is asserted that his management was in- 
judicious and wasteful, and that Captain Peneelley 
continued him improperly as manager after being 
warned of such mismanagement by the other trustees. 
With regard to Mr. MacCubbin's management no 
such assertions are made. Under these circumstances, 
from July, 1860, to the sale of the estate in Decem- 
ber, 1862, Captain Peogelley, with the approval of his 
CO- trustees, and in pursuance of a mutual agreement 
and arrangement m writing, acted as consignee of the 
produce of the estates, and advanced large sums of 
money for the cultivation of the estate to the respec- 
tive managers, and the balance of which, after giving 
credit for the net proceeds of the estate, the proper and 
usual charges of a consignee, and lastly, for the pro* 
ceeds of the stock on the estate at the time of the sale 
— viz., JtSlS 4s. dc?.— amounts, as finally allowed by 
the certificate, to ^1,468 Is. lid. None of the items 
of this account are disputed except the charge for 
commission on proceeds of sale, which has been ob- 
jected to on the grounds that a trustee cannot fill the 
legal character of a consignee, or that if he does so he 
forfeits his claim to the remuneration in question. 
All the advances by Captain Pengelley to the man- 
agers are therefore admitted, and Mrs. Coke and one 
of her children, Mr. H. Coke, by their counsel, and 
the other of her children, the Rev. E. F. Coke person- 
ally, have disclaimed any imputation of mala fldea 
upon Captain Pengelley or Mr. Dalley. It has, how- 
ever, been lastly contended, on the part of Mrs. Coke 
and her children, that should the claim of Captain 
Pengelley be allowed primd facie to have priority over 
all the other incumbrances, the claim filed by them» 
which is in respect of a sum of ;€617 16«. Id. Con- 
sols, which arose from the surplus rents of the estatea 
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after payment of the annuity of ^200, and which is 
asserted on the one hand, and denied on the other, to 
have heen appropriated towards the capital of Mrs. 
Coke's portion, and which was certainly subsequently 
sold out, and advanced by the three trustees for 
charges connected with the cultivation of the estate, 
together with the amount of the dividends from the 
time of that sale^ should have priority over this as well 
as all other claims. 

The first question to be considered is, whether 
Captain Pengelley, as consignee of the produce of 
these estates, is primd facie entitled to a lien on 
the purchase money for the balance of his ac- 
count, either including or excluding the charges for 
commission. The next question is, whether, if he is 
not so entitled as consignee, he is so entitled as a 
trustee in possession under the decree of the Court of 
Chancery. The third question is, if he be so entitled^ 
either as consignee, or trustee, or both, the injudicious 
and wasteful management of the manager ought to 
affect his claim if proved, or in the absence of proof, 
be the subject of further inquiry in this or the Local 
Court. And the fourth question is, whether, if Cap- 
tain Pengelley is so entitled, and his claim is not 
affected by the charge of mismanagement, the claim 
of Mrs. Coke an4 her children for the sum of Consols 
and dividends which I have mentioned, is entitled to 
priority over his claim. 

Upon the first question, I am of opinion, on the 
authority of the cases cited, and for the reasons given 
in the judgments of this Court, in the cases of ew 
parte Davis and Boddington, and exparte Chapman, 
(ante p. 219), and exparte Fraser, (ante p. 235), that a 
consignee of the produce of a West Indian estate 
is primd facie entitled to a lieui not only on the 
produce of the estate, but also on the corpus of the 
^estate, for advances made for its cultivation ; and that 
if the estate be sold, and it becomes the duty of a 
Court of Equity to distribute the proceeds, that lien 
must have priority over all others. I am aware that 
the point is reserved by Lord Kingsdown in Fraser v. 
Burgess, (ante p. 246,) and by Lord Justice Turner in 
Daniel v. Trotman, 11 W. R. 717> but the balance of 
judicial decisions and dicta appears to me to be so 
overwhelming in favour of the lien in question, that 
I am compelled to adhere to the former decision of this 
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Court, although I cannot but feel the great responsi- 
bility of so doing. 

"With regard to the objection that Captain Pengelley 
could not act as consipiiee because he was a trustee, I 
have heard no authority cited, and I can see no ?alid 
reason why a trustee cannot act in the capacity of a 
consignee, especially as it might often be impossible 
to get any other person so to do ; with regara, how- 
ever, to the commission on the proceeds of sale, I 
think, considering the strict rules of the Court of 
Chancery against any profits being derived by a trustee 
from his trust estate, that it is very doubtful whether 
he is entitled to it, but as I understand this item 
(about £14) to have been withdrawn by Captain Pen- 
gelley's counsel, it is unnecessary for me to decide the 
point. U])on the main question, however, viz.. Cap- 
tain Pengelley's lien for his advances, my responsi- 
bility is, I think, much lessened by the fact that Cap- 
tain Pengelley was not only consignee of these estates, 
but also a trustee in possession under a decree of the 
Court of Chancery, and as such is, I think, clearly 
entitled to priority for his advances over all other in- 
cumbrancers, or, at all events, over all other incum- 
brancers claiming under the decree, which includes all 
the other claimants now 1 * ore the Court, according 
to the case of Morrison v. I^j.orruon, 2 Sm. & Giff. 644, 
7 De G., M. & G. 214, and Fraser v. Burgess, In the 
latter case Lord Kingsdown says — '* When a trustee ii 
in the possession of the plantation, managing it on be- 
half or all parties, and employs a manager for the 
purpose, the expenses and proper advances of the 
manager for the benefit of the estate are the expenses 
and advances of the trustee, who is entitled to be re- 
imbursed out of the estate." Accordingly, in that 
case the Court decided in favour of the manager's lien. 
In the present case the trustee, who is in possession 
under tne decree of the Court of Chancery, has made 
advances, and not the manager for him; and he is 
evidently h fortiori entitled to the same lien. 

This brings me to the consideration of the next ques- 
tion, whether, assuming Captain Pengelley to have 
priority as consignee or trustee, or as both, and the 
management of Mr. Dalley to have been injudicious 
and wasteful as asserted, but without mala fiats on his 
part, and much less on the part of Captain Pengelley* 
such mismanagement ought to afiect his claim, and I 
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am of opinion that it ought not ; and upon this point 
some observations contained in the judgment of the 
Privy Council, delivered by Lord Justice Turner in 
the case of Daniel v. Trotman, 11 W. R., 717. appear 
to me in point. His lordship there says — " We col- 
lect from the order under appeal, that in the opinion 
of the Court of Barbadoes the appellant, a consignee, 
was bound to see to the application of the moneys 
advanced by him under any agreement " (very similar 
to the one which was entered into in the present case); 
" but however this may have been in the view which 
the Court of Barbadoes took of the case, we are of 
opinion that, as the case really stands, n'o such obli- 
gation rests on the applicant. The moneys advanced 
by him were not meant or intended to be applied 
to any defined or special purpose; they were of 
necessity to be applied at the discretion of the 
' trustees ' (in the present case it would be in 
the discretion of the manager), to whom they were 
advanced. To hold that the appellants' firms 
were bound to see to the application of these ad- 
vances would in eifect render it impossible that any 
such advances could be made. The principle which 
governs the cases as to the obligation of seeing to the 
application of money applicable to the payment of 
debts, seems to their Lordships to settle this question." 
These observations appear to me to apply equally to 
the case of Captain Pengelley, whether we regard him 
as a consignee or trustee. Declining, therefore, to go 
into the question of Mr. Dalley's alleged mismanage- 
ment, for the reasons I have stated, particularly the 
absence of any charge of mala fides against him or 
Captain Pengelley, I think it right nevertheless to 
state that the balance of the evidence before the Court - 
at present is not in my opinion by any means in favour 
of the charge of injudiciousness or extravagance which 
has been made. It is to be observed that, during the 
whole of his management, the most accurate accounts 
were regularly furnished at very short periods (I be- 
lieve monthly), and were carefully examined by Cap- 
tain Pengelley and communicated by him to his 
co-trustees. No complaints were made till, after two 
unusually bad seasons, the balance turned Against the 
estate, and then Mr. Dalley was dismissed by Captain 
Pengelley at the desire of his co-trustees, without 
any unnecessary delay, and perhaps, indeed, rather 
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hastily, before his management had had a fair trial. 
I think it right to say this much in justice to Mr. 
Dalley, especially as I do not feel justified in directing 
any further investigation of the charges against his 
manacrement. 

The fourth and remaining question is, whether 
the claim of Mrs. Coke and her children, in re- 
spect of the sum of £617 16«. Id, Consols and 
dividends ought to have priority over the claim of 
Captain Pengelley, and all the other claims ; and it 
appears to me that there is no reason for admitting 
this claim at all upon the schedule, except so far as it 
is included in the claim for £4,000, and arrears of 
annuity of £200 already appearing on the schedule. 
The inclination of my opinion is very strongly that 
there never was any appropriation of this sum of 
Consols to meiet the principal of Mrs. Coke's portion, 
and that, whether there was such an appropriation as 
is contended or not, the trustees were justified, under 
the decree of the Court of Chancery and the will, in 
subsequently selling the same, and applying the pro- 
ceeds for the cultivation of the estate. But assuming 
the contrary, and that a breach of trust was committed 
by Captain Pengelley and his co-trustees, and that 
they are now liable to Mrs. Coke and her children, 
the latter may have their remedy against him in the 
Court of Chancery ; but they do not appear to me to 
have any priority over or lien upon the first charge 
which he has acquired on this estate by the last ad- 
vances made for its cultivation, according to the rule 
of the civil law : Interdum posterior potior est priori; 
ut puta, si in rem ipsam conservandam impensum est 
quod sequens creduiit. Hujus enim pecunia salvam 
fecit totius pignoris causam" It follows, therefore, 
that the schedule ought now to be finally settled, 
giving priority to Captain Pengelley's claim for 
the amount found due on the Secretary's certi- 
ficate, less the amount charged as commission on 
produce of sales, which has been waived ; that the 
certificate should be confirmed, subject to this deduc- 
tion ; and that, inasmuch as any injudicious or waste- 
ful management by Mr. Dalley would not under the 
circumstances afiect this or any other claim on the 
schedule, the petition for a transfer of these proceed- 
ings, with a view to a further investigation of such 
mismanagement, must be dismissed. 
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WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, February 16, 1864, ] 

(Before Hbnby James Stonob, Esq., Chief Com- 
missioner). 

Re Parker, 

Uxparte WiijhiAM Ricketts Parker. > 

Mortgage — Statutes of Limitations — Possessory 
Acts of Jamaica, 

The Possessory Acts of Jamaica (4 Geo, 2, c, 4. and 
14 Geo. 3, c. 5 — Jamaica Statutes), which enact that 
persons in the peaceable possession of lands in Ja- 
maica for seven years should hold and enjoy them 
against all persons whomsoever, do not operate to 
bar a mortgagee from enforcing his mortgage at any 
time while it subsists, notwithstanding the mortgagor 
and those claiming under him may have remained 
in possession more than seven years. 

The possession of the mortgagor in such a case is deemed 
to be the possession of the mortgagee. 

The following case is of considerable importance 
to those interested in West Indian property in its pre- 
sent state of embarrassment. The nature of the 
motion and the circumstances imder which it was 
made, appear in the judgment. 

Mr. Jolliffe, Mr.RobertSy and Mr,Ma8kelyne, all of the 
Chancery bar, appeared for different parties interested. 

The Chief Commissioner delivered judgment as 
follows : — This is a motion to discharge the absolute 
order for sale in this matter as to two estates, called 
Bourkesfield and Coles Pen, which have not yet been 
sold, and is made under the following circumstances : 
Thomas John Parker, at the end of the last century 
and beginning of the present, created certain mort- 
gages or incumbrances on these two estates and 
three other considerable estates, called Hillside, 
Brazaletto, and Chesterfield, some one or more 
of which incumbrances (subject to any questions 
of account) is or are now vested in the petitioner. 
Colonel Dawkins. Thomas John Parker died on the 

1 8 Sol. Jonrn., 323. 
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3rd of A])nl, 1823, having by his will, dated the 25th 
day of ]Marcb, 1823, devised Chesterfield to his eldest 
son, Henry Parker, in fee; Hillside and Brazaletto^ 
subject to certain legacies and annuities to his son, 
Henry Parker, and his issue in settlement; and 
Bourkesiield and Coles Pen to his wife, Mrs. Parker, 
in fee. Mrs. Parker died on the 4th of July, 1858, 
having devised all her real estate to William Ricketts 
Parker and Loftus Ricketts. Upon the decease of 
Thomas John Parker, in 1823, Mrs. Parker entered 
into possession of Bourkesfield and Coles Pen, and so 
continued until the year 1861, when the petitioner, 
by his attorney, took possession of these two estates. 
During the whole of the period which elapsed from 
the death of the testator to the time when the peti- 
tioner took possession, the incumbrancers, under 
whom the petitioner claims, and the petitioner, re- 
ceived no payment, and made no demand, on these 
two estates, or the owners, but, during the same pe- 
riod, received divers payments from, or on account of, 
the owners of the three other estates (Chesterfield, 
Hillside, and Brazaletto), and, for considerably more 
than twenty years, have been in possession of the 
latter estatei«, and received the rents and profits on 
account of their securities. Certain sums, auo, which 
were paid as slave compensation money, were also 
applied in reduction of principal and interest, in pur- 
suance of orders of the Court of Chancery, made on 
the 24th of May, 1839, and 31st of July, 1852, in a 
suit of Pearse v. Brooke, for the redemption of all 
these estates ; but it does not appear by those orders, 
or otherwise, in respect of what estates such compen- 
sation money was paid. The petitioner has obtained 
an order in this Court for the sale of all the estates 
comprised in his securities, under which order Hill- 
side, Brazaletto, and Chesterfield, have been sold, but 
Bourkesfield and Coles Pen have not yet been sold, 
in consequence of the opposition made by William 
Ricketts Parker, who now moves to discharge the order 
for the sale of these two estates on the following 
pounds :~tirst, that those estates were erroneously 
included in the incumbrances vested in the petitioner; 
and, secondly, that if intentionally included m such in* 
cumbrances, the petitioner is barred of his remedy by 
the local statutes, 4 Geo. 2, c. 4, and 14 Geo. 3, c. 5, 
giving a title by possession for seven years, under cer- 
tain circumstances, and subject to certain savings. 
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The first ground upon which this motion rests ap- 
pears to me to fail altogether. There is, at leasts one 
incumhrance vested in the petitioner which cannot be 
disputed ; I mean the mortgage of the 3rd of May^ 
1808, reciting Thomas John Parker's seisin of the two 
estates in question, " nominating '' and conveying the 
same to Poole and Fletcher, to secure .3^36,035 Ts, 9d, 
due to them, and which mortgage is now vested in the 
petitioner (subject to any questions of account), and 
it is, therefore, unnecessary for me to consider whe« 
ther these estates are properly included in any of the 
other incumbrances also vested in the petitioner. 

The remaining ground of objection is very serious, 
and I have given it great consideration. It resolves 
itself into the question whether a mortgagee whose 
mortgage comprises two estates, the equity of redemp- 
tion in which has devolved on different persons, is, 
by the local Acts cited, barred of his remedy against 
one of those estates, by reason of his not having made 
any claim against such estate, or its owner, for seven 
years, although his mortgage has clearly been kept 
alive against the other estate, by payments on account 
of principal or interest, or by receipt of the rents and 
profits, as mortgagee in possession. It is to be 
observed that the general Statute of Limitation in 
civil actions relating to land, in operation in Jamaica, 
is 21 Jac. 1, c. 16, and that there is also a special 
Statute of Limitation in that colony with respect to 
mortgages and other specialties, viz., 29 Geo. 3, c. 13, 
which renders the same void where no payment has 
been made or demanded for the space of twenty years. 
Neither of these statutes, it is evident, can affect the 
petitioner's rights to enter upon any of the lands 
comprised in his securities, as the possession of the 
mortgagor, and those claiming under him, in the pre- 
sent case, would certainly not be held to be adverse to 
the mortgagee within the statute of 21 Jac. 1, and, pay- 
ments having been made on account of the mortgages 
under which he claims without intermission by the 
owners, or out of the rents and profits, and also by 
.lave compensation money, arising from some of the 
estates in question, from the death of Thomas John 
Parker to the present time, it is clear that such mort- 
gages are not barred by the Act 29 Geo. 3. Besides 
the statutes to which I have referred, there are three 
other local statutes in Jamaica which have been 
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termed Possessory Acts, and which confer a title by 
possession for seven years under certain circumstances 
and subject to certain savings, and it remains for me 
attentively to consider the provisions of those statutes 
with reference to the present case. 

The first of those statutes was passed in the 33 Gar. 
2, and was confined to persons then in possession of 
lands, in Jamaica, and, of course, does not apply to 
the present case, but throws some light on the con- 
struction of the two subsequent statutes, as I shall 
notice hereafter, only remarking, in this place, that it 
contains no savings of the rights of mortgagees^ or 
any persons whomsoever. The second Possessory Act 
is the 4 Geo. 2, c. 4, which enacts '* that after the Ist 
day of May, 1732, all and every persons and person 
who hold any lands, tenements, negroes, or heredita- 
ments, by virtue of any deed, will, or conveyance what- 
soever, of any patent for which quit-rent hath been 
paid for twenty years, at the least, or from the date of 
such patent, though the same,- or any assignment 
thereof, may have been lost, or that hold by virtue of 
any order, and have paid quit-rent for time aforesaid, 
and hath or have been in peaceable and quiet posses- 
sion of any lands, tenements, negroes, or other here- 
ditaments, for and during the space of seven years last 
past, before the making of this Act, or shall continue 
in such possession of the same for the space of seven 
years, from and after the said 1st of May, 1732, or 
shall at any time hereafter be and continue in such 
possession for the space of seven years from their first 
possessing of the same, either by themselves or those 
under whom they claim, shall have and enjoy such 
lands, tenements, negroes, or other hereditaments, to 
them and their heirs for ever against his Majesty, and 
his heirs, and all other persons whatsoever.*' It then 
provides that the Act may be pleaded in bar of all 
suits and demands, with a saving for infants, feme 
coverts, and lunatics (which is not necessary for me to 
consider), and concludes with the following proviso : 
— *' Provided, nevertheless, that this Act, or anything 
therein contained, shall not extend, or be deemed, 
held, taken, or construed to extend, to confirm, or to 
give title to any person or persons seised or possessed 
of any lands conveyed or devised to any chantable use 
or uses, mortgagee, lessee of any lands, tenements, 
negro or other skves, or hereditaments mortgaged, or 
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in lease, or to any other person or persons^ to any 
lands, tenements, negro or other slaves, or heredita- 
ments, hy her, him, or them possessed, or attorney, 
or guardian, or otherwise in right of another, or to any 
particular use, trust, courtesy, dower, estates for years 
or for life or entail, or to any person or persons what- 
soever claiming or to claim by, from, or under any 
mortgagee or lessee, or to any attorney or guardian or 
other person seised or possessed to the use, or in trust 
for another, or under such tenants by the courtesy in 
dower for years or for life ; but that the same remain 
and be, to all intents and purposes, as before making 
of this Act." The third Possessory Act is the 14 Geo. 3, 
c. 5, which recites the enacting part of the statute 
4 Geo. 2, and declares '* That the true intent and 
meaning of the hereinbefore recited part of .the said 
Act is, and that the same ought to have been con- 
strued and understood from the time the said herein- 
before recited part of the said Act took effect, that 
all and every person and persons who then held or 
should hereafter hold any lands, tenements, negroes, 
or hereditaments under any deed or will or conveyance 
whatsoever, or under any patent for which quit rent 
had been or should be paid for twenty years at the 
least from the date of such patent, though the same 
or any assignment thereof had been or should be lost, 
or who held or 'should hold under any order, and had 
paid or should pay quit-rent for the time aforesaid, 
and had been or should be in the actual, peaceable, 
and quiet possession and occupation of such lands* 
tenements, negroes, or hereditaments, so held or to be 
held for seven years from their first possessing the same, 
either by themselves or those under whom they claim, 
and who by mistake should have fallen, cleared, im- 
proved by building, cultivated, or fenced, such land, 
whether belonging to his Majesty or to any other person 
or persons whatsoever, should hold and enjoy the same 
against his Majesty, his heirs and successors, and 
against all and every other person and persons whom- 
soever. The savings contained in the Act 4 Geo. 2 
are not affected by this Act, and, therefore, continue 
in force. The material alterations introduced in the 
enacting part of the former by the latter appear to be, 
first, the making its prospective operations more cer- 
tain by the introduction of the words " who should 
thereafter hold, &c. ;" and, secondly, the imposition of 
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an additional condition to bring any case within the 
operation of the Act, viz., that the person holding land 
for seven years should '* by mistake have fallen, cleared, 
improved by building, cultivated, or fenced such 
lands." 

It is now contended that Mrs. Parker, having been 
in the actual possession of Bourkesfield and Coles 
Pen, under the will of T. J. Parker, for more than 
seven years, her devisees are now under the two last- 
mentioned statutes entitled to hold and enjoy the 
same against the petitioner and all other persons, and, 
primd facie, the case does seem to fall within the 
words of the enacting clause contained in the first of 
these statutes, as explained by the second, provided 
that it can be shown that Mrs. Parker improved and 
cultivated the land as reauired by the second Act, and 
as to which inquiry, if necessary, must be made. 
This construction, however, is so contrary to the 
rights of mortgagees under the statute of 21 James 
1, and also under the local Act 29 Geo. 3, c. 13, al- 
ready cited, and I may add to the provisions of the 
modern English statutes, 3 and 4 Will. 4, c. 27, and 
7 Will. 4, and 1 Viet., c. 2d, and lastly to equity and 
common sense, that I am very reluctant to come to the 
conclusion that such was the intention of the Local 
Legislature ; and, after much iionsideration, I am of 
opinion that (in the absence of any judicial decision 
on the point) Mrs. Parker ought not to be held for 
the purposes of the Act to be in possession of these 
estates under the will of her husband, but in the same 
manner as he liimself was in possession — viz., as 
tenant at will to the mortgagee. His tenancy expired 
at his death, and her tenancy commenced on her 
entering into possession, and determined at her 
death, and her devisees' tenancy commenced on their 
taking possession, and was determined by the peti- 
tioner in 1861. This view, by excluding mortgagors 
in possession from the enactments of the last-men- 
tioned statutes, as also £romthe earlier Act of Charles 
IL, appears to me to reconcile their provisions with 
the provisions of the statute 21 Jac. 1, and the local 
Act, 29 Geo. 3, already referred to, and also with the 
modem English statute to which I have already re- 
ferred, and common sense and equity. But if the 
present case ought to be held to fall within the en- 
actments of 4 George 2 and 13 Geo. 3, it must still 
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be considered whether it would not fall within 
the saving clause contained in the former, and I 
eannot help thinking that Mrs. Parker, as tenant 
at will to the mortgagee, would be held to have been 
possessed as a lessee, or in right of another, or 
a person claiming under a mortgagee, within the 
terms of that saving, sooner than permit the injustice 
that a mortgagee, whose debt has been kept alive by 
pa3rments, should be barred by the possession of the 
mortgagor, or his representatives, as tenant at will ; 
for it is to be observed that if these Acts would give a 
title to Mrs. Parker, they would also have given a title 
to Thomas John Parker, and would also give a title to 
any mortgagor in possession at the end of seven years 
from the date of his mortgage, however punctually the 
interest may have been paid in the meanwhile. 

There is an important case of Doe v. Eyre, 17 Q* B., 
366, which throws much light on this subject. It 
arose upon the construction of the statute 7 Will. 4 
and I Vict., c. 28, which was passed to remove a doubt 
on the present Limitations Act, 3 & 4 Will. 4, c. 27, 
whether a mortgagee who had not been in possession 
within twenty years was not barred by his ejectment 
by the 2nd and 3rd sections of that statute, although 
interest had regularly been paid in the meanwhile. It 
was admitted that he would not have been barred by 
the statute 21 Jac. 1, and that the 7 Will. 4, and 1 
Vict, c. 28, was intended to preserve to the mortgagee, 
at any time within twenty years after the payment of 
any part of the principal and interest, the same right 
of entry as if the statute 3 & 4 Will. 4, c. 27, had not 
passed, and it was held that the mortgagee, under very 
peculiar circumstances, was entitled to recover against 
a tenant who had acquired a title under the Act 
against the mortgagor. In the course of his judg- 
ment, Lord Campbell observed that, "in the vast 
majority of mortgages in England, the mortgagor is 
not in the actual possession of the mortgaged lands, 
when the mortgage is executed, and they afterwards 
remain in the possession of his tenants. The mort- 
gagee and those who advise him are perfectly satisfied 
if, upon reference to a conveyancer, the title to the 
premises to be mortgaged is pronounced good, and, 
upon a reference to a surveyor, the value is found to 
be sufficient. If the mortgagee receives regular pay- 
ment of his interest under the mortgage, he never 
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inquires and be would not be allowed to inquire 
whether rent is regularly paid by the tenants to the 
mortgagor. The mortgngor, therefore, according to 
the defendant's construction of the statute, by omit- 
ting to receive rent for twenty years, or to obtain a 
written acknowledgment from a tenant, may place the 
mortgagee in a position of suddenly finding that for 
/ the repayment of the mortgage money he must look 

only to the personal credit of an insolvent." These 
observations of Lord Campbell apply to the case of a 
tenant who had dispossessed the mortgagor during a 
period of upwards of twenty years, whilst interest was 
regularly paid to the mortgagee, and who claimed 
adversely to the mortgagor, but they would evidently 
apply with greater force to any persons claiming under 
the mortgagor, especially volunteers. It is possible 
that, from the circumstances of the case, the mort- 

fagor, Thomas John Parker, and Mrs. Parker, and 
er devisees may (according to certain authorities) be 
held to have been not tenants at will, but tenants from 
year to year to the mortgagee. I do not think that 
this would alter the case in respect of the enactment 
of 4 Geo. 2, as explained by the 14 Geo. 3, and it 
would perhaps bring it more strongly within the term 
"lessee," and other terms employed in the saving 
clause of the former. It remains for me to notice 
the authorities which were cited in support of the 
motion.^ 

The case of Beckford v. Wade^ in thePrivy Council^ 
reported 17 Ves., 87, is, undoubtedly, an important 
authority on the construction of the statute 4 Geo. 2, 
and, indeed, of statutes generally. It establishes, in 
the words of Sir William Grant's elaborate judgment, 
"that general words in a statute]) must receive a 
general construction, unless there is in the statute 
itself some ground for restraining their meaning by 
reasonable construction, not bv arbitrary addition or 
retrenchment," and, accordingly, it was held that no 
exception in favour of absentees could be introduced 
into the Act besides the exceptions contained in it, 
and that a constructive trust was not included in the 
particular (or express) use and trust excepted in the 
Act. But my contention is, that in holding the mort- 
gagor in possession not to be within the terms em- 

1 See Woodcock v, TItterton, 12 W. R., 866. Oliinneiy v. Erftiif, 

13W. B.,iM>. 
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ployed in the enacting clause^ viz., a person who holds 
any lands by virtue of any deed, &c., I am by no 
means restraining the meaning of the words in the 
Act, but simply deciding that the case of a mortgagor 
who holds as a tenant at will does not fall within those 
terms, and in further holding that a mortgagor in 
possession would come uithin the terms employed in 
the saving clause to which I have adverted, I have 
added no exception to those already contained in the 
Act, but only decided that a mortgagor, as tenant at 
will to his mortgagee, properly falls within the terms 
employed in the clause. The case of Bolding v. Lane, 
32 L. J., Ch , 219, 11 W. R., 386, only decides that an 
acknowledgment by a devisee of a mortgagor that 
more than six years' interest was due so as to take the 
case out of the Statute of Limitations, did not bind a 
second mortgagee, and does not appear to me to 
apply to the present case, inasmuch as the mortgage 
debts now in question have never been barred by the 
statute. Dickinson v. Teasdale, 32 L. J., Ch., 37 1 was 
a case where a testator devised to each of his nephews 
one moiety of his estate at F., and charged each 
moiety with the payment of half his debts in aid of 
his personal estate, and the Master of the Rolls held 
*' that, notwithstanding a general charge at the end of 
the will, it was clearly a charge of half the debts on 
A.'s moiety and half on B.'s moiety, and that if A. 
thought fit to keep up the debt that would not affect 
B." Cockrill v. Spark, 32 L. J., Ex., 118, is a case 
upon the Mercantile Law Amendment Act of 1856, 
which relates only to contracts and personal actions,' 
and not to actions of ejectment or right of entry, and, 
accordingly, refers to the 23rd section of 21 Jac. 1, 
c. 16, only, and not to the 1st section ; it would not, 
therefore, affect the mortgagee's right to entdr in the 
present case, nor do I believe that this statute has 
been adopted by the local Legislature in Jamaica. No 
cases in the courts of Jamaica have been cited before 
me, and I must, therefore, assume that there are none 
in point. On the whole, being, for the reasons I have 
mentioned, clearly of opinio a that Mrs. Parker was 
not in possession of the estates in question within the 
meaning of the enacting clause of the 4 Geo. 2, as 
explained by the 14 Geo. 3, and that, if she were, she 
would still fall within the saving clause of the former 
of these two Acts, and finding no authority to the 
contrary, I feel it my duty to refuse this motion. 
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XIV. 

WEST INDIAN INCUMBERED ESTATES 

COURT, 

8, Park-street, Westminster, February 24, 1864. 

(Before Henry James Stonor, Esq., Chief Com- 
missioner.) 

He Parker, 

Exparte Pearse, 

Exparte Wilkinson and Others. 

Practice — Effect of Conveyance — Solicitor and Client 
— Effect of Conveyance. 

These were two applications to re-open the accounts 
of mortgagees and consignees of the estates in ques- 
tion for forty years, although they had been arranged 
and compromised under an onier of the Court of 
Chancery in the above cause in 1849, or to compel the 
mortgagees to divide the purchase-money in Court 
equally with the owners of the equity of redemption, 
according to an alleged agreement, and were made on 
the following grounds : — 

1. That George Craggs Parker, one of the parties 
'interested in the equity of redemption, did not autho- 
rise the compromise in question, and was dead at the 
date of the order confirming it. 2. That such ac- 
counts were admitted pro formd and in consideration 
of the alleged agreement. 

Roberts and Maskelyne for the appellants. 

Jolliffe for the petitioner. 

The Chief Commissioner delivered judgment as fol- 
lows : — This is a hearing to settle the joint schedule 
of incumbrances on certain estates called Hillside and 
Brazaletto, and likewise the separate schedule of in- 
cumbrances on another estate called Chesterfield, 
which have been sold in this matter, and upon which 
two applications are now made. The first is on the part 
of Mr. rearse, in right of his wife Mary Pearse, formerly 
the widow of James Craggs Parker, deceased, and 
the administratrix of the said George Craggs Parker, 
deceased, who was interested in certain incumbrances 
afiecting these estates, and likewise in the ultimate 
equity of redemption of the same. The object of the 
application is to have accounts taken of what is due 
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to the petitioner on the foot of certain mortgage se- 
curities now appearing Nos. 4 and 5 on the schedule 
of incumbrances affecting the Hillside and Brazaletto 
estates^ and a mortgage security now appearing No. 4 
on the schedule of incumbrances affecting the Chester- 
field estate. The amounts appearing on the schedules 
were virtually ascertained by a compromise entered 
into in the year 1849, between the different parties 
interested or their solicitors, and which was carried 
out by an order made by the Vice Chancellor of Eng- 
land, on the 24th of May, 1849, in the cause of Pearse 
V. Brooke f instituted for taking, amongst other accounts, 
the accounts of what were due on these very mort- 
gages, and ascertaining their priorities, and which order 
was finally confirmed (subject to certain alterations) 
by an order made by Vice Chancellor Kindersley, on 
the Slst day of July, 1852; but Mr. Pearse alleges 
that such compromise and orders were not binding on 
George Craggs Parker, because he never authorised 
his solicitor, Mr. Bull, to enter into the compromise 
in question, and because he died previously to the 
order of 1849, and that, consequently, such compro- 
mise and the subsequent proceedings in Chancery are 
not binding on his representatives. On the other 
band, it is alleged by the petitioner that Mr. Bull had 
authority from George Craggs Parker to enter into this 
compromise, and in support of their allegation they exa- 
mined Mr. Bull himself, who deposes that Mr. George 
Craggs Parker lefb the entire control of the suit to 
bim, under the direction of a Mr. Wynne, who was 
«n employer and also a creditor of George Craggs 
Parker, and that he consented to the compromise, with 
Mr. Wynne's sanction, in the absence of Mr. George 
Oraggs Parker, shortly before his death. An affidavit of 
Henry James Parker has also been filed in support 
of this view, but I think rather militates against it, sb 
it would thereby appear that George Craggs Parker left 
Mr. Wynne's service, and contemplated enlisting and 
going to sea in 1846. The date of the death of 
George Craggs Parker is not shown, and it is therefore 
possible that he was alive at the date of the order. ^ 
For the present I express no opinion whether upon 
the evidence adduced Mr. Bull can be held to have 
had express authority to compromise the matters in 
question on the part of George Craggs Parker, and still 

^ It ultimately appeared tbat Qeoxge Craggs Parker was still liying. 
€ee post, p. 307. 
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more the wide qnettion whether u solicitor to a juaety 
in a suit, he hat an implied right to compronuae it 
without ezprett instructioni, according to the cases uf 
Swinfen t. Lord Chelnuford, 6 HurL & Nor., 919; 
Fray t. VouUs^ 7 W. R., 446, and Cudlip v, Smedley, 
12 W. R., 200. But it is further alleged by the peti- 
tioner that even supposing Mr. Bull to have had no 
such authority, and George Craggs Parker to have been 
dead at the date of the order, Mr. Pearse and his 
wife were parties to the compromise in question, and 
to the suits in which the above orders were made in 
other capacities^ and are, therefore, bound by those 
proceedings in her fiduciary capacity of administratrix, 
but I cannot agree to this, and I think we must look 
fiuther and see who are the parties beneficially 
interested in George Craggs Parker's estate, and 
whether thej were parties to and bound by the 
compromise in question. 

^ow, the estate of George Craggs Parker has 
been administered in the Court of Chancery, and 
it appears that there is a clear surplus, to which 
his next of kin are entitled. It also appears that 
such next of kin are his mother, Mrs. Pearse, three 
children by her first husband, and a daughter by her 
present husband, whose rights appear very singularly 
to have been disregarded hitherto in the distribution of 
the estate. It also appears that Mrs. Pearse and her 

E resent husband, and her three children by her former 
usband, were all parties to the suit of Pearse y. 
Brooke, and were bound by the proceedings which I 
have mentioned ; for I apprehend it is clear that when 
a suit in Chancery abates by the death of a defendant, 
as regards his interests, it nevertheless remains in full 
force as regards all other parties and their interests. 
Mrs. Pearse's daughter by ner present husband, how- 
ever, was not a party to this suit, and, therefore, was 
not bound by the proceeding in question, and I can- 
not help thinking that (subject to the general rules 
of the Court of Chancery in affording relief) Mrs. 
Pearse, as administratrix of George C. Parker, and 
trustee for her daughter, and likewise her daughter in 
her own right, are entitled to an account agamst the 
petitioner as to the mortgage securities in question, 
supposing Mr. Bull had no authority to enter into the 
compromise for George Craggs Parser. 

Before I proceed further with this application, I think 
it better now to consider the second application before 
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me, which has heen made by Mrs . Wilkinson, Mr. Henry 
James Parker, and Mrs. Davies, who have similar inte- 
rests in the incumbrances upon the estates, and the 
equity of redemption of the same, to that which was 
possessed by George C. Packer. Their application is 
made in the alternative either to re-open the accounts 
as to the sums due on the petitioner's securities, or to 
remove his claims from the places which they now 
occupy on the schedules, in order that the purchase- 
moneys of the estates in question may be divided 
between the petitioner and the applicants, according 
to an agreement which is alleged to have been entered 
into at the time of the compromise, although contraiy 
to its terms. In support of this application it is af- 
ield that the accounts were admitted by the compro- 
mise, and orders in Chancery merely pro formd to 
explain the division of certain funds mentioned in the 
orders, and which were divided between the mort- 
gagees' and the mortgagors' representatives substan- 
tially in equal moieties, and that it was agreed at the 
time of the compromise that the proceeds of the- 
estates, when sola, were to be divided in the same 
manner as the funds in Court. These allegations are 
so contrary to the precise and clear terms employed 
in the compromise and orders of the Court, that it is 
evidently incumbent on the applicants to support them 
by the strongest evidence; and evidence, certainly, 
of a very remarkable character has been produced. 
It consists principally of three letters, which I will 
briefly notice. 6n the 12th of March, 1858, Mr. 
Dobinson, one of the two joint mortgagees and con- 
signees under whom the petitioner claims, writes to 
Thomas Parker, one of the owners of the equity of 
redemption, with reference to a negotiation for a sale 
of these estates, " I beg to say that I will agree to the 
sale, and that the proceeds should be divided accord- 
ing to the compromise, on the condition that I am 
not to incur any expense." This negotiation failed, 
and another was entered into between Mr. Dobinson 
and the executors of his co-mortgagee, Mr. Ti^peron, 
for the sale and transfer of their mortgage securities 
(not of the estates) to the petitioner. On the 2nd of 
November, 1859, Mr. Dobinson's solicitors wrote to 
the petitioner's solicitor as follows : — " On the part 
of our client, Mr. Dobinson, and so far as we can 
on the part also of Mr. Timperon's executors, for 
whom we are not concerned, but who would probably 
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take tbe lame coune with Mr. Dobinaon^ we are 
wUliiig to accept jf 3,500 for Meurs. Timperon and 
Dobinton's mortgage debt of j£20,000 and upwards 
against tbe estates of CbesterBeld, Hillside, and Bra- 
zaletto, and tbe wbarf if included in tbeir securities, 
learing you to deal witb tbe otber parties, whose 
interests you have been treated as amounting to one 
hidf of the entirety ;" and on tbe 28tb of the same 
month of November, Mr. Bull, on behalf of some of 
the Parker family, writes to tbe petitioners' solicitors as 
follows : — 

"I would observe that the title of tbe respec- 
tive clients for whom I am concerned is quite as 
clear and patent upon tbe orders as is that of Messrs. 
Timperon and Dobinson ; and to give you an idea of 
what is tbeir worth of taking tbe scale of ^7>000, as 
the basis upon which to calculate tbeir worth, they 
would be as follows : — 

Timperon and Dobinson, one«balf . jf 3,500 
Mrs. Bullock (Cutler's cUent) one- 
sixteenth . . . . . 437 10 
Mr. Thomas Parker, one- sixteenth 

je437 10 

* Mr. Thomas Parker, one-fifth of one- 

sixteenth 87 10 Oj 

* Mr. George Craggs Parker, one-fifth 

of one-sixteenth . . • . 87 10 
Mr. Wynne (assignee of Mrs. Wilkin- 
son) 87 10 

Mr. Henry James Parker . • . 87 10 

* Mr. and Mrs. Davies ... 87 10 
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4,812 10 
Purchase money . . ;f 7,000 
Application of part there- 2 4 812 10 
of, as above. , S * 

Balance . . 2,187 10 

This balance would be applicable to tbe payment of 
all tbe costs in tbe first place, and the residue might 
be considered as the value of Hillside. My advice is 
that you at once treat for the purchase of these interests 
in detail at tbe prices suggested according to tbe above 
scale subject to'the payment of the costs, and I can at 
once secure to Colonel Dawkins the purchase of the 
shares marked thus * at the prices fixed, and then 
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PARLIAMENTARY RETURN. 

(Moved for by Mr, Cave.) 
Laid before Parliament 11th July, 1864. 



Copy of a Circular Despatch from the Right Honour- 
able Sir George Come wall Lewis to the 
Governors of the West Indian Colonies on the 
subject of the West Indian Incumbered Estates 
Acts. 

(Circular). 

Downing-street, 6th September^ 1860. 

Sir, — I have to call your attention to the Incum- 
bered Estates Acts, which were passed by the 
Imperial Parliament in 1854 and 1858, and I shall 
be glad to be apprised whether there is any likeli- 
hood of the Colony under your Government availing 
itself of the provision of these Acts. 

Her Majesty's Government attach great impor- 
tance to this measure, and experience has proved its 
utility in the few instances m which it has been 
adopted. It should be borne in mind that the ex- 
pense for salaries of the Commissioner and other 
officers in this country devolves entirely on Imperial 
funds, and the question will naturally arise how long 
her Majesty's Government will be justified in recom- 
mending Parliament to make provision for these ex- 
penses at their present amount, unless the West Indian 
Colonies take advantage more generally of the Acts. 

I have> &c., 
(Signed) G. C. Lewis. 
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(Moved for by Mr. Cave.) 
Lajd before Parliament 11th Jult, 1864. 



Memoruil to the Treasury from Solicitors practising 
in London applying for the removal of the offices oi 
the Commissioners to the vicinity of Lincoln's Inn. 

July, 1863. 

Sir,— As solicitors having had occasion to conduct 
business in the West Inman Incumbered Estates 
Court, we venture to represent to her Majest]r's Go- 
vernment, through you, the great inconvenience aris- 
ing from the situation of the Court at Westnunster, 
where at present the judicial business is transacted, 
and the official auctions held. 

The nature of the busmess over which ihe Coart 
has jurisdiction embraces the official transfer of land 
and the marshalling of the incumbrances thereon, in- 
volving the principles of eouit3r and conveyancing, 
and the district of Lincoln's inn is fully recognised m 
the legal profession as the centre of all such business, 
as the Chancery Courts sit there, and it is there that 
almost all the equity and conveyancing counsel have 
their chambers. 

From the records of the Court it appears that of 
the several London legal firms or practitioners who 
have hitherto conducted business in the Court not one 
have or has offices further West than Lincoln's Inn 
Fields, whilst most have offices in and around 
Lmcoln's Inn, and several further East, in the vicinity 
of the Bank of England. 

Much loss of time is necessarily involved in atten- 
dances at Westminster by counsel, solicitors, and their 
clerks, involving additional expense and delay to their 
clients. So much has this inconvenience been felt, 
that the Chief Commissioner has frequently, at the 
request of the parties interested, adjourned the hearing 
of matters to his private chambers in the neighbour- 
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hood of Lincoln's Inn, while the officers of the Court 
have gone out of their way to produce and deliver 
documents in such last-mentioned locality, and hut 
for their invariable efforts to facilitate business, much 
additional inconvenience would have been experienced. 

All auctions are conducted at Westminster, where 
merchants and others mostly engaged in the City are 
obliged to attend, some having difficulty even to find 
the locality of the Court, whUe the accommodation 
afforded is insufficient and inconvenient, and the only 
means of access is up a narrow stone back staircase 
three storeys high, lit in part with gas. It is believed 
that the official auctions would be better attended if 
held at Lincoln's Inn, or on some occasions at one 
of the well' known auction marts in the City. 

It is, therefore, respectfully submitted and urged 
that the sittings of the Court should be transferred to 
a suitable locality in or near Lincoln' s-inn, and that 
the official auctions should be held there, or in such 
place in the City as the Commissioners may in any 
case appoint. 

We are, &c. 

Freshfields and Newman, 5, Bank-buildings. 

Chas. Druce and Sons, 10, Billiter-square. 

Hunter, Gwatkin, and Hunter, Lincoln's-inn. 

Whitakers and Woolbert, 12, Lincoln's-inn-fields. 

Fownall and Co., Staple-inn. 

Wm. Braikenridge and Sons, 16, Bartlett^s-buildings* 

Bell, Steward, and Lloyd, 49, Lincoln's-inn-fields. 

Hy. Wm. Bull, 26, Ely-place. 

Boys and Tweedies, Ely-place« 

Cardale, Iliffe, and Russell, 2, Bedford-row. 

Robert Marshall, 7» Leadenhall-street. 

Symes and Sandilands, 33, Fenchurch-street. 

T. R. Edwards, 3, Laurence Pountney-hill^ £.C. 

Ashurst, Morris, and Knight, 6, Old Jewry* 

Lever and Son, 15, Bedford-row. 

Tuke and Valpy, 17, Lincoln's-inn-fields. 

John Hawley, 8, Coleman-street, E.C. 

Thos. F. Hill. P.W.S. 

Stephens and Son, 30, Bedford-row, W.C. 

To the Secretary of the Treasury. 
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PAKLIAMENTAEY EETURN. 

(Moved for by Mr. John Abel Smith.) 
Laid Before Parliahent April, 1864. 



1.— Return of the number, names, and acreage of 
estates sold since the 17th day of July, 1862 
(when the West India Incumbered Estates Act, 
1862, authorising commissions or per-centages 
passed), with the Dates of Sales, and amount of 
purchase^moneys, where the purchase-moneys 
have been fully administered. 



Name of Estate. 


Acreage. 


Colony. 


Date of Sale. 


Parchaae 
Moneys. 


1. Bound Hill ... 


100 


Jamaica ... 


10 Feb. 1863 


£ 

100 


2. Mexico 


1,444 


If 


22 Dec. 1862 


660 


8. Sally Hall 


290 


„ 


22 Dec. „ 


200 


4. Santo Cruz Park 


887 


»» 


22 Dec. „ 


120 


5. Drax Hall 


2,888 


t» 


14 April 1868 


4,500 


€. Mocho ... ... 


861 


11 


UAprU „ 


100 


7. Sunbury 


1,180 


«i 


14 April „ 


100 


8. Up Park Pen ... 


682 


fi ••• 


28 June „ 


1,500 


9. Swanswick 


1,162 


f» ••• 


28 Jane „ 


2,800 




7,944 


9,570 



APPENDIX. 



2. — Return of the number, names, and acreage of 
estates sold since the 17th day of July, 1862, 
with the dates of sales and amount of purchase- 
moneys, where the purchase-moneys are now in 
course of administration. 
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Name of Estate. 


Acreage. 


Colony. 


Date of Sale. 


Purchase 
Moneys. 


1. Barrowallie or 
Kearton's ... 


} 

S 230 


St. Vincent 


9 Feb. 


1864 


£ 
510 


2. Worthy Park or 
Luidas 


J 2,922 


Janaaica ... 


23 June 1863 


) 8,550 


8. Cocoree 


1,200 


ti ... 


23 June 


i» 


J 


4. Mickleton 


623 


i» 


23 June 


11 


300 


5. HUlside 4,336 


If ... 


22 Dec. 


1862 


8,100 


6. Brazaletto. ... 


1,080 


II 


22 Dec 


11 


800 


7. Chesterfield ... 


609 


i» ••■ 


22 Dec. 


II 


2,300 


{8. Parker's or Salt. 
River Wharf 


} 157 


>» •• 


22 Dec 


»i 


1,010 


9. GarbrandHall& 
Mallet Hkll ... 


1 6,500 


j> 


8 Mar. 


1864 


1,210 


10. Mije Gully: .. 


2,033 


,1 


8 Mar. 


11 


j- 2,120 


11. Spitzbergen ... 


3,081 


11 


8 l^far. 


11 


< 


12. Paradise 


988 


11 ••• 


8 Mar. 


1) 


670 


13. Smith's orPipers 


949 


11 


8 Mar. 


11 


310 


14. Harmau's Run . 


928 


If 


8 Mar. 


11 


100 


15. Mambies 

16. Blackwill ... 


323 
10 


11 

If ••• 


8 Mar. 
8 Mar. 


II 


I 140 


17. ParkHlll,apart8 


596 


St. Vincent 


8 Mar. 


ii 


1,010 


18. HaughtonTowei 


1,040 


Jamaica ... 


9 Feb. 


II 


2,050 


19. Parkmil,}part£ 


\ As above 


St. Vmcent 


8 Mar. 


11 


510 


27,605 




24,590 
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APPENDIX. 



3. — Return of the number^ names, and acreage of 
estates for the sale of which petitions are now 
pending, with the dates of sales when fixed. 



Name of Estate. 



Acreage. 



1. Bonrkesfield and 

Coles Pan 

2. Belmont or Dono- 

8. Petit Bordell and 

Sharpens 

4. Mount Alexander . 
6. Spur Tree 

6. Waterloo 

7. Orange Hill 

8. Farm 

9. Sobo 

10. Woodstock Pen ... 

11. friendship) 

12. Sans Soaci (moiety) 
18. Mount Greenan . 

14. Penniston's ... . 

15. JambouYale 

16. Escape 

17. Peruvian Yale . 

18. Henry's Vale 

19. Hermitage ... . 

20. Hampden ... . 

21. Pigeon Point 

22. New Grange... . 
28. Old Grange ... . 

24. Buccoo Point 

25. Grafton 

26. Kendal Place 

27. Rosebank ... . 

28. Campbelton ... 

29. Hermitage ... , 

30. Hyde 






201 
400 1 

820 

800 
1,700 
610 
680 
466 
807 
1,800 
800 
297 
866 
200 
800 
200 
832 
802 

240 1 

200 
115 
259 
250 
17 
800 
800 
800 
500 
30O 
3,077 



Colony. 



Date of Sale. 



Jamaica ... 

Tortola ,Vir 
gin Islands 

St Yincent... 

ff ••• 
Jamaica 

St Yincent... 

»f ••• 
Jamaica 

i» ••• 
If 

If ... 
St Yincent... 
„ ... 

» 

M 

11 ••• 

»» 

St Christo- 
pher 

Tobago 



Not fixed. 

} •. 



If 

n 



} 



15,889 



I) 
>i 
»» 
11 
ff 
»i 
»» 
»f 

»♦ 

Jamaica 



... 



... 

... 
... 
... 
... 
... 
... 
... 



ft 
If 
ti 
II 
•I 
If 

7 June 1864 
7 June 
7 June 
7 June 
7 June 
7 June 
7 June 
7 June 

21 June 

12 July 
12 July 
12 July 
12 July 
12 July 
12 July 
12 July 
12 July 
12 July 
12 July 
Not fixed. 



ff 
If 
i» 
i» 



fi 



If 
II 
If 
II 
II 
If 
i» 
II 
II 
11 



These Returns are made up to the 12th day of April, 
1864. 

Henry James Stonor, 

Chief Commissioner. 

West Indian Incumbered Estates Commission, 
8, Park-street, Westminster. 
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ABATEMENT, 

No abatement by death or change of interest, 33. 

ABSOLUTE ORDER, 
When made, 43. 
Form of, 145. 

ABSTRACT OF TITLE, 

To accompany petition, 38. 
Complete abstract to be furnished, 47. 
Separate abstracts to be furnished, 38, 47} 263. 
Perusal of, 39, 47. 

ACCOUNTS AND INQUIRIES, 
How to be taken, 59, 60. 

ACKNOWLEDGMENT OF BIDDINGS, 
How made, 54, 158. 

ACTS, 

Definition of terms used in, 17 

Principal Act, 67. 

Act of 1858, 89. 

Act of 1862, 96. 

Act of 1864, 98. 

Expiring Laws Continuance Act, 100. 

Local Acts, 170. 

ADDRESS, 

Of petitioner, 39, 103. 

ADJOURNMENT, 

Of sale, 54, 108. 
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ADVERTISEMENTS, 

Of conditional order, 40. 
Of notice to claimanttt 45^ 107* 
Of particulars of sale, 53. 
Oftfinal notice, 58, 110. 

AFFIDAVIT, 

Commiisioners may take evidence by, 25, 119, 120. 

Verifying petition, 38, 39, 142. 

Of service of conditional order, 40, 144. 

Not received with interlineatbns or erasures, 120. 

No technical objections to, allowed, 120. 

May be filed on both sides, 42. 

Identifying lands, 51, 153. 

Of service and posting of notices, 48, 155. 

ALLOCATION OF FUNDS, 
\Vhen to take place, 60, 109. 

AMENDMENT, 

Of petition, 39, 118. 

ANNUITIES, 

Where land subject to, 28, 207. 

ANTIGUA, 
Laws of, 22. 
Local Act, 187. 
Table of fees, 202. 

APPEAL, 

To Privy Council, 26, 246. 

APPEARANCE, 

Proceedings in default of, 43, 269. 
Notice of, 146. 

APPLICATIONS, 

To Commissioners, how made, 42. 

APPORTIONMENT, 

Of rights of purchaser and prior possessor, 5S, 103, 299. 

ASSIGNMENT 

Of funds in Court, HI. 

ATTACHMENT, 

For disobedience of orders, 25, 120, 1 

AUCTION, 

Sale by public, 53, 215. 

BAHAMAS, 
Laws of, 22. 
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BANK, 

Purchase-money to be paid into, 55. 
Receipts to be obtained from, 55, 

BARBADOES, 
Laws of, 22. 

BOUNDARIES, 

Adjustment of, 34. 
Evidence as to, 153, 154. 

BRITISH GUIANA, 
Laws of, 23. 

BUSINESS, 

Returns of to Parliament, 312, 313, 314. 

CASE, 

May be sent for opinion of a Court of law or equity, 26, 
231, 293, 294. 

CASES, 

Reports of (see Reports). 

CAUSE, 

How to show cause, 41 , 42. 
What allowed^as cause, 41. 

CERTIFICATE, 
Of Secretary, 60, 

CHANCERY, 

Proceedings in, stayed by absolute order, 33, 294. 
Costs incurred in, 33. 
Practice of, followed, 38, 42. 

CHURCHES OR CHAPELS, 
Land dedicated to, 48, 49, 155. 

CIRCULAR DESPATCH, 

From Colonial Office, 15, 309. 
CLAIMANTS, 

Notice to, 44, 107, 133, 151. 
CLAIMS, 

How filed, 45. 

Form of 153. 

COLONIES, 
Laws of, 22. 

COMMISSION, 

To be taken in England, 20, 97, 191. 
To be taken in the Colonies, 19, 192, 194, 196, 198, 20a, 
202. 
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COMMISSIONERS, 

Appointment of, 17> 69. 

Jurisdiction of, 23^ 24, 90. 

Duties of, 27, 28. 

Power to enforce obedience to orders, 25, 91, 218. 

Not to be restrained by injunction, 26, 86. 

Orders of, to be final, except in certain cases, 26, 86. 

Chief Commissioner, powers of, 26, 113. 

COMPENSATION, 

To parties injured, 31. 

CONDITIONAL ORDER, 

When made, 40. 
How opposed, 41. 
Form of, 143. 

CONFLICT, 

Between English and Colonial Laws, 22, 87- 

CONSIGNEES, 
Duties of, 10. 

Lien for advances, 61, 219, 235, 246, 271, 300. 
Not bound to see to application of moneys by manager, 276. 

CONTINUANCE ACT, 15, 100. 

CONVEYANCE, 

Instructions for preparation of, 55. 
Forms of, 160, 161, 162. 
Eflfect of, 30, 93. 
Rights saved under, 31, 76. 

COSTS, 

Powers as to, 33, 84, 120. 

Where petitioner is an infant or married woman, 36. 
Of previous application must be paid before petition enter- 
tained, 28, 73. 
Where petition is opposed, 42. 
Of petitioner to rank with his incumbrance, 33, 81. 
Lien for, on deeds or papers, 46, 135. 
Of the sale, when paia, 57- 
Incurred in Chancery, 33. 
Taxation of, 60, 120. 
Allowed to solicitors, 205 

COUNSEL, 

Notice of intention to appear by, 42. 

CREDIT, 

Given to incumbrancer, 32, 53, 77> 159. 
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CROPS, 

Commissioners to settle rights of purcbaser and prior pos- 
sessor as to, 56, 108, 299. 
Provisions as to, 49, 51, 300. 

DEATH, 

No abatement in cases of, 33, 81. 

DECREE, 

Proceedings under, stayed by absolute order, 33, 81. 

DEEDS, 

Production of, 25, 46, 91, 106, 134, 152. 

DELAY, 

Carriage of proceedings in case of, 118. 

DISABILITY, 

Provision for persons under, 33, 36, 94, 129 

DISTRIBUTION, 

Of purchase-money, 56, 77, 109, 138. 

DIVISION. 

Proceedings for, 62, 84, 112. 

DOMINICA, 
Laws of, 22. 

DUTCH LAW, 

Prevails in British Guiana, 23. 

ENGLAND, 

Bills for, 8. 

Commencement of proceedings in, 36. 

Fees and commissions in, 19, 70, 97, 191. 

ESTATE, 

Definition of term, 17. 

ESTATE TAIL, 

Limitation of, 306. 

EVIDENCE, 

Orally or by affidavit, 25, 119. 

Of service, 40. 

Seal of Commissioners to be, 20. 

EXCHANGE, 

Proceedings for, 62, 84, 122. 
Petition for, 168. 
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FEES, 

To be taken in Englund, 19, 97» 191. 

To be taken in colonies, 19, 97, 192, 194, 196, 198, 200, 

202. 
And cbarges allowed to solicitors, 205. 

FINAL NOTICE. 

How prepared, 57, 166, 

FOEMS, 

And directions, 21, 124. 

Of petition, 124, 127, 141, 167, 168. 

Of affidavit verifying petition, 142. 

Of conditional order tor sale, 143. 

Of affidavit of service, 144. 

Of notice of opposition, 145. 

Of absolute order for sale, 145. 

Of notice of appearance, 146. 

*Of order appointing receiver, 147. 

Of recognisance of receiver, 148. 

Of certificate of security, 149. 

Of order discharging receiver, 150 

Of notice to claimants, 133, 151, 

Of notice to produce deeds, 134,'.152. 

Of claim, 15o. 

Of affidavit identifying lands, 153. 

Of affidavit of service and posting of notices, 155. 

Of proposal for sale, 156. 

Of order on proposal for sale, 157. 

Of acknowledgment of biddings, 158. 

Of order declaring purchaser, 158, 169, 

Of order for possession, 159. 

Of conveyance, 137, 160, 161, 162. 

Of draft schedule of incumbrances, 164. 

Of final notice, 138, 166. 

FBENCH LAW, 

Prevails in St. Lucia, 23. 

GENERAL RULES, 21, 101. 

GRENADA, 
Laws of, 22. 

IDENTITY, 

Evidence of, 51, 153. 

INCUMBERED ESTATE, 
Within meaning of Act, 27* 
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INCUMBRANCE, 

Persons interested in, may petition, 27i 36. 
Where land deemed subject to, 27* 

INCUMBRANCER, 
Definition of, 27. 
May petition, when, 27) 36. 

INFANTS, 

Provision for, 33, 36, 94, 129. 

INJUNCTION, 

Commissioners or persons proceeding under Act not to be 
restrained by, 26, 86. 

INVESTMENT, 

Of funds in Court, 79, 122, 137. 

IRELAND, 

Condition of estates in, 5. 

IRISH INCUMBERED ESTATES ACT, 
Operation of, 6. 
Results of, 7. 

JAMAICA, 

Laws of, 22. 
Local Acts, 183, 186. 
Table of fees, 200. 
Possessory Acts of, 279. 

JOINTURE, 

May be provided for out of purchase money, 29, 94. 

JURISDICTION, 

Of Commissioners, 23, 24, 90. 

Founded on presentation of petition, 39. 

To refuse liberty to appeal, 26, 87. 

To order production ot deeds, 25, 91. 

To sell discharged of annuities or other charges on land, 29, 

94. 
To adjourn sale, 54, 108. 
To apportion rent, 56, 108. 

To define rights of parties as to crops, 56, 108, 299. 
As to partition, exchange, or division, 34, 62, 82, 83, 84, 

112. 
As to costs, 33, 84,;i20. 

LABOURERS, 

Land sold to, 48, 49, 154. 
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LAND, 

DeBnition of, 16, 30. 

Must be subject to incumbrances to be sold, 27, 73 

Partition, exchange, or division of, 34, 62, 82, 83, 84, 1 12 . 

LAND REGISTRY ACT, 8. 

LAWS, 

Of the several colonies, 22, 23. 

LEASES, 

Purchaser entitled to counterparts of, 56, 103. 

LEGACY, 

Payment of legacy duty, 111. 

LEWIS, 

Despatch of Sir George Cornewall, 15, 309. 

LIEN, 

Deeds may be lodged subject to, 46, 135. 

Of consignees and others, 61, 219, 235, 246, 271, 300. 

LIMITATIONS, STATUTE OF, 

Applied to interest of consignees, 228. 

XIS-PENDENS, 

Petition may be registered as, 103. 

LOCAL ACTS, 

St. Vincent, 1/0. 
Tobago, 175. 
Virgin Islands, 1 77* 
St. Christojpher, 180. 
Jamaica, 183. 
Antigua, 187* 

LOCAL COMMISSIONERS. 

How appointed, 18, 21, 68, 184, 186. 
Powers and duties of, 113. 

MANAGER, 

Lien of, 61, 235, 246. 

MANDAMUS, 

Commissioners not to be subject to, 26, 86. 

MARRIED WOMEN, 

Provisions for, 33, 36, 94, 129. ' 

MISTAKE OR MISDESCRIPTION, 
In conveyance, how remedied, 31. 

MONTSERRAT, 
Laws of, 22. 
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NEGROES, 

Land sold to, 48, 49, 164. 

NEVIS. 

Laws of, 22. 

NEWSPAPERS, 

In which advertisements are to be inserted, 41, 45, 53. 58. 

NOTICE. 

Of opposition to conditional order, 41. 
Of motion to make order absolute, 42. 
To claimants, 44, 107, 133, 151. 
To produce deeds, 46, 134, 152. 
Final notice, 57, 138, 166. 
Service of, 41, 45, 49, 58, 115, 155. 
Of objections to draft schedule, 58. 
Of assignment or charge on funds. 111. 

OBJECTIONS, 

To draft schedule of incumbrances, 58. 

OPPOSITION, 

To conditional order, 41. 

ORDERS. 

Commissioners may enforce obedience to, 24^ 120, 21S. 
Appeal from, to Privy Council, 26, 86. 
Conditional, 40, 143. 
Service of, 40, 115, 144, 279. 
Absolute, 43, 145. 

OWNER, 

Definition of, 17, 36, 90. 

May petition, when, 36, 73. 

Order for sale may be resisted by, 29, 92, 262. 

Form of petition by, 124, 166, 167. 

Not entitled to lien as manager, 241, 242. 

PAPER, 

To be used for petitions, 38. 

PARLIAMENTARY RETURNS, 309. 

PARTICULARS OF SALE, 
How prepared, 52. 

PARTITION, EXCHANGE, ok DIVISION, 

Proceedings for, 34, 62, 82, 83, 84, 112. 
Forms of petitions for, 167^ 168. 
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PAYMENT, 

Of amount due on scbedulCi 60. 

PETITION, 

Who may present, 36. 

In what Court, 36. 

On behalf of persons under disability, 36. 

May be presented, notwithstanding pending suit or decree 

for sale, 33, 81. 
Not entertained unless costs of previous application paid, 

28, 73. 
Instructions for preparation of, 37, 124. 
Form of, by owner, 124, 166, 167. 
Form of, by incumbrancer, 127) 141. 
Mode of filing, 39. 

May be registered as a lis pendens, 103. 
May be amended, 39, 118. 
For partition, exchange, or division, 62, 166, 167. 

PLAN, 

Ofestate, 46,48, 51. 

PLANT, 

Sale of, 35, 52, 55, 99. 

POSSESSION, 

Order for, 55, 159. 

POSSESSORY ACTS, 279. 

POSTING, 

Of notices, 48, 49, 155. 

PRIORITY, 

Of consignee's claim, 219, 235, 246, 271, 300. 

PRIVATE TENDERS, 

Commissioners may receive, 43. 

PRIVY COUNCIL. 

Appeal to, 26, 86, 246. 

PROHIBITION, 

Commissioners not liable to be restiained by, 26, S6. 

PROPOSAL, 

For sale, 53, 156, 157. 

PURCHASER, 

May obtain leases or other documents, 56, 108. 

Rights as to crops to be settled by Commissioners, 56, 108, 

295. 
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PURCHASE-MONEY, 
How paidf 55. 
Distrioution of, 56. 

RECETVERS 

Appointment of, 34, 43, 96, 98, 147, 148, 149, 150, 175, 
191. 

RECOGNISANCE, 
Of receiver, 43, 148. 

REGISTRY, 

Of deeds in colonies, 49. 

RENT, 

Apportionment of, 56, 108. 

RENT-CHARGE, 

Confirmation of, presumed, 231. 

REPORTS OF CASES, 

Re Greatheed, exparte Bur{;ess, 207. 

— exparte Davis and Boddington, 219. 

— exparte Chapman, 219. 

— exparte McDowal, 231. 

— exparte W. S. Greatheed, 235. 

— exparte John Greatheed, 235. 

— exparte Eraser, 235. 

Eraser v. Burgess (in the Privy Council), 246. 
Re Parker, exparte W. R. Parker, 262. 
, — exparte Wilkinson, 263. 

— exparte Henry James Parker, 263. 
Re Donovan, exparte Donovan, 264. 

Re Harriott, exparte Pengelley, 267- 
Re MacDowall, exparte Normand, 269. 
^ Harriott, exparte Pengelley, 271. 

exparte Coke, 271. 
Re Parker, exparte W. R. Parker, 279. 

— exparte Pearse, 288. 

— exparte Wilkinson and others, 288. 
Re Mac Fee, exparte Grant, 299. 

Re Mac Dowall, exparte Normand, 300. 

— exparte Graham, 300. 
Re Brookes, exparte Mayo, 306. 
Re Parker, exparte Pearse, 307. 

— exparte George Craggs Parker, 307. 

REQUISITIONS, 

Of Commissioners, 47. Q 
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RESERVED PRICE, 
Practice as to, 54. 

RESTRICTIONS, 
On sale, 28, 92. 

RETURN OF BUSINESS, 16, 312. 

ROMAN LAW, 

Doctrine of, as to salvage, 62, 243, 244. 

ST. CHRISTOPHER, 
Laws of, 22. 
Local Act, 180. 
Table of fees, 198. 

ST. LUCIA, 
Laws of, 23. 

ST. VINQENT, 
Laws of, 22. 
Local Acts, 170, 173. 
Table of fees, 192. 

SALE, 

Mode of conducting, 53, 215. 

Restrictions on, 28, 92. 

Place of, 37, 63. 

Particular of, 52. 

Incumbrancer or petitioner may bid at, 32,64, 77 

Adjournment of, 54, 108. 

Considerations as to expediency of, 211, 212. 

SALVAGE, 

Principle of, 62, 243, 244. 

SCHEDULE OF INCUMBRANCES, 
How to be prepared, 57, 109. 
Objections to, 58 
Final settlenieut of, 58, 59. 
Form of, 164. 
Points on, 61. 

SCHEDULES TO PETITION, 
To accompany petition, 38. 
May be amended, 39. 

SCHOOLS, 

Land dedicated to, 48, 49, 155. 

SEARCHES, 

Directions ay to, 48, 49. 
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SECRETARY, 

Appointment of, 18. 

SEQUESTRATION, 

May be issued to enforce obedience to orders, 25t^ 120 218. 

SERVICE, 

Of conditional order, 40, 279. 

Of notices, 41, 45, 49, 58, 115, 155. 

SLAVERY, 

Abolition of, 11. 

SOLICITORS, 

Fees and charges allowed to, 205. 
Memorial by, 15, 310. 

SPANISH LAW, 

Prevails in Trinidad, 23. 

STAMP, 

Not required to conveyances or orders, 32, 95« 

STOCK, 

Sale of, 35, 52, 55, 99. 

SUMMARY, 

Of operation of Court, 63. 

SURVEY, 

May be ordered, 136. 

TABLES Of FEES FOR, 
England, 191. 
St. Vincent, 192. 
Tobago, 194. 
Virgin Islands, 196. 
St. Christopher, 198. 
Jamaica, 200. 
Antigua, 202. 

TENANTS, 

Ascertaining the rights of, 31, 153, 155. 

TERMS OF SALE, 62. 

TITLE, 

How made out, 46. 
Advantages of parliamentary, 5, 216. 
Necessity of investigating vendors, 2, 216. 
For sixty years, 3, 50, 267. 
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TOBAGO, 

Laws of, 22. 
Local Act, 175. 
Table of fees, 194. 

TRANSFER, 

Of land, difficulties of, 1. 
Of proceedings, 26, 104. 

TRINIDAD, 
Laws of, 23. 

TRUSTEES, 

May petition, 27. 

May receive money, 60. 

Lien of, 61, 219, 236, 246, 271, 300. 

Power to appoint new, 78. 

UPSET PRICE, 64. 

VALUE OF ESTATE. 

How calculated, 167, 207. 

VIRGIN ISLANDS. 
Laws of, 22. 
Local Act, 177. 
Table of fees, 196. 

WEST INDUN ISLANDS, 

State of, previous to tbe abolition of slavery, 9. 
Difference of West Indian estates from Englisb estates, 9. 
Laws of, 22. 
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